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President’s 
Message
By Elisha N. Hawk

Happy Sine Die! The legislative 

session came to a close on April 

9, 2018. As I write this, of course I 

am disappointed that MAJ’s top 

legislative priority – repealing the 

20% Rule in medical malpractice 

cases – failed to pass the House. 

But what matters most today is that 

MAJ saw a continuing shift in its legislative advocacy 

under Legislative Committee Chair George Tolley, 

whose leadership and vision embraces openness and 

transparency. Every MAJ member can join the Legislative 

Committee; to access to the Committee’s regular 

conference calls, you need only ask. Everyone can testify 

at bill hearings in Annapolis. And everyone can advocate 

for civil justice – not only on Justice Day (which this year 

required MAJ to move to a larger venue) but every day.

Because of the work of the Legislative Committee, 

along with our lobbying team of Alexander & Cleaver 

and Frank Boston, and because of our members who 

gave and gave and answered the call time and time 

again, MAJ successfully advocated for positive workers’ 

compensation legislation to extend Tier 2 benefits to 

State Correctional Officers. This legislation had been 

introduced unsuccessfully in the past, but this year MAJ 

built on momentum from past gains to get the bill to the 

Governor’s desk.
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Although repeal of the 20% Rule did not pass this 

year (falling short of a majority in the House of Delegates), 

the Judicial Proceedings Committee passed a clean 

repeal bill by a broad and bipartisan vote of 10-1, and the 

Maryland Senate passed a clean repeal bill two times! 

MAJ can build on the momentum gained this year, with a 

record number of legislators standing with us in favor of 

repeal. Together, we will succeed. We should not expect 

it to be easy, and it will take each of you to step up, again. 

But, we can do it – join us! Without your support, none of 

our success would have been possible.

Biography
Elisha N. Hawk (Dugan, Babij, Tolley & Kohler) focuses her 

practice on medical malpractice. Prior to joining Dugan, 

Babij, Tolley & Kohler in April 2016, Ms. Hawk worked 

on pharmaceutical and medical device litigations. As a 

result of her efforts to bring justice to her clients, Ms. 

Hawk was selected to be the State Chair for Maryland 

cases by the Plaintiffs’ Steering Committee for the New 

England Compounding Pharmacy MDL. Ms. Hawk has 

been honored by the Maryland Daily Record as a 2014 

Leading Woman, and by the Maryland Super Lawyers as 

a Rising Star for 2013-2017. Ms. Hawk graduated from 

the University of Maryland School of Law in 2008 with a 

Certificate in Health Law. Prior to becoming an attorney, 

Ms. Hawk taught middle school English. She taught for 

six years in Baltimore City Public Schools and for five 

years at Calvert School. She also completed a Master of 

Liberal Arts program at Johns Hopkins University before 

deciding to earn her law degree. In addition to being an 

active member of the Maryland Association for Justice, 

Ms. Hawk also remains active in the community. In her 

free time, she enjoys spending time with her husband, 

their four kids, and three dogs and, of course, the cat.
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The Duties and 
Protections 
of a Child’s 
Best Interest 
Attorney in 
Maryland
By Mary Ellen Flynn, Esq. and Matthew 
DeGioia

This article identifies the basic duties of a Child’s Best 
Interest Attorney in contested custody cases and 
describes the development of Maryland case law on 
the question of whether such attorneys are entitled to 
immunity from suit. 

In certain actions for custody, visitation, and 
child support, a court may find it appropriate to appoint 
counsel for minor children involved in the action. The 
Maryland Code provides for two types of counsel that 
can be appointed for minor children: 1) a Child Advocate 
Attorney, and 2) a Child’s Best Interest Attorney (BIA). 
Both types of counsel are to exercise ordinary care and 
diligence in representing the minor child and are not to 
represent any party in the case.1 

The duties of BIAs are described in the Maryland 
Guidelines for Practice for Court-Appointed Attorneys 
Representing Children in Cases Involving Child Custody or 
Child Access (Guidelines), which were enacted in 2007. 
Section 1.1 of the Guidelines defines a BIA as, “an attorney 
appointed by a court for the purpose of protecting a 
child’s best interest, without being bound by the child’s 
directives or objectives.” The Guidelines clarify that it 
is the responsibility of the BIA to independently assess 
what is in the child’s best interest and to advocate for that 
interest before the court even if it requires the disclosure 
of confidential information. Section 2.2 of the Guidelines 
identifies certain tasks that the BIA may perform to fulfill 

his or her obligation to the minor child and to the court. 
This includes interviewing the child and other parties 
involved in the child’s life, observing the child’s individual 
interactions with such parties, reviewing educational, 
medical and psychiatric, and psychological records. It 
also includes providing effective representation during 
judicial proceedings, including participating in discovery, 
settlement negotiations, and trial. The Guidelines also 
require the BIA to “ensure that the child’s position is made 
a part of the record,” regardless of whether the child’s 
position is different from the position advanced by the 
BIA.2 

Prior to being appointed as a BIA, an attorney must 
complete at least six hours of training that includes the 
following topics:

1. Applicable representation guidelines and standards
2. Children’s development, needs, and abilities at 

different stages
3. Effectively communicating with children
4. Preparing and presenting a child’s viewpoint, 

including child testimony and alternatives to direct 
testimony

5. Recognizing, evaluating, and understanding evidence 
of child abuse and neglect

6. Family dynamics and dysfunction, domestic violence, 
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and substance abuse
7. Recognizing the limitations of attorney expertise and 

the need for other professional expertise, which may 
include professionals who can provide information 
on evaluation, consultation, and testimony on mental 
health, substance abuse, education, special needs, or 
other issues

8. Available resources for children and families in child 
custody and child access disputes3

Maryland Rule 9-205.1 outlines factors for courts 
to consider when determining whether to appoint a BIA. 
Such factors include whether the action has a high level of 
conflict, whether termination or suspension of parenting 
time or awarding of custody or visitation to a non-parent 
is involved or whether the court is considering relocation 
that substantially reduces the child’s time with a parent, 
sibling or both. Moreover, the Rule directs appointment of 
a BIA in cases where there has been inappropriate adult 
influence or manipulation, past or current child abuse 
or neglect and actual or threatened family violence. 
Furthermore, the Rule asks courts to consider past or 
current mental health problems of the child, special 
physical, educational, or mental health needs of the child 
that require investigation or advocacy and alcohol or 
other substance abuse, among other factors.4 Some have 
noted that judges appoint BIAs prior to trial to provide 
insight as to how a case may be resolved at trial, while 
other judges may view BIAs as individuals who will ensure 
that the child’s best interest is identified, preserved and 
presented effectively at trial.5 

Prior to conducting a best-interest investigation, it 
is recommended that the BIA meet with his or her client 
immediately after appointment to ensure that the BIA’s 
assessment of the child’s interests is not affected by 
the opinions of others.6 When meeting with the child, 
it is important to meet in an environment that is age-
appropriate and that would permit the child to be as 
comfortable as possible. In many of my experiences as a 
BIA, we have found it useful to meet the child in his or her 
school using the guidance office as a quiet and private 
place to meet. Often, the child is most comfortable on his 
or her own territory – their school. It is also sometimes 
important to visit the child in each of the parents’ homes. 
Depending on the child’s age, it is sometimes appropriate 
to have one of the parties bring the child to the BIA’s 
office. If one of the parties brings the child to the meeting, 
the BIA should explain that there is no advantage to one 
parent bringing the child to the meeting and that, for 
future meetings, it is permitted for either parent to do so.7 

Before asking questions relevant to the child’s 
life, the BIA should clarify his or her role in the case in 
an age-appropriate way. The BIA should empathize with 
the child’s feelings and should express understanding of 
the difficulty behind the child’s family situation. The BIA 
should have an eye to protect the needs and concerns 
of the child and therefore should facilitate transparency 
by encouraging the child to ask questions. When asking 
questions to the child, the BIA should acquire as much 
information about the child’s daily life as possible. This 
includes asking about life in each parent’s home, school 
activities, daily routine, relationships with other family 
members, friends and interactions with other adults 
involved in the child’s life (including teachers, mental 
health professionals and physicians). Additionally, topics 
like sports, hobbies, activities, neighborhood, and other 
confidants should be explored. A BIA should find out what 
the child enjoys most and least enjoys about each parent, 
memorable vacations and trips, and any problems that 
the child is going through, among other considerations 
considered relevant.8 

The BIA should also be attentive for several factors 
that may influence the objectivity of the investigation. 
Parents may attempt to influence the child by coaching 
them to rehearse a statement that paints the parent in 
an ideal light, or one that portrays the parent as a victim 
to affect the child’s preference. The BIA should also note 
reported incidents of exposure to conflict between the 
parents, indications that a parent is keeping the child 
aware of details of the litigation or other areas of parental 
disagreement, and indications of either a parent’s 
alienation of the child or of a parent’s over-expenditure to 
win over the child’s affection.9

When interviewing the parties and individuals 
besides the child, it is encouraged that the BIA acquire as 
much information about the child and family as possible. 
To do so, a BIA should request a one-on-one meeting 
with the parties involved, provided that their counsel 
permits the parties to do so, and if not, then with counsel 
present, and ask the parties to bring as much information 
regarding the child’s background and family history as 
possible. Such information can be presented in the form 
of report cards, photographs, schedules, significant 
dates and events in the life of the child. Any names and 
contact information for teachers, counselors and any 
other persons involved in the child’s development, as well 
as any additional information relevant to the day-to-day 
life of the child should be documented. A BIA should aim 
to maximize the information received during these initial 
interviews, which are when the parties are typically most 
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favorable to disclosing information about their family.10 
When interviewing the parents of the child, the 

BIA should, at minimum, inquire into the main issues 
that the parents are dealing with, the goals of each 
parent in pursuing custody and/or visitation of the 
child, the concerns each parent has about the other 
parent, the environment of each parent’s home, the 
anticipated daily routine of each parent with the child, 
how each parent’s education and employment situation 
may be affected under different custody and visitation 
arrangements, concerns each parent has regarding 
the child, and compromises that each parent may be 
willing to consider. The BIA should also seek out contact 
information of other persons involved in the child’s life, 
such as medical providers, mental health professionals, 
teachers, neighbors, coaches and other relatives, as 
well as authorization to speak with any mental health 
professionals treating each parent, if applicable. The 
BIA should then contact those persons who are involved 
in the life of the child and/or the family and seek their 
perspective on the state of the family.11 

Following initial meetings with the minor child and 
the parents, the BIA may seek to learn more about the 
home environment. While BIAs typically schedule home 
visits, a better practice would be to initially request 
photographs of the home environment from each party. 
If a photograph raises a concern about the welfare of the 
child in the living environment, then it would be best to 
schedule a home visit for further investigation. The BIA 
should consider, among other factors, where the child 
sleeps, where the child plays and whether the child has 
sufficient space and age-appropriate furniture.12  

Upon completing the investigation, and at a 
settlement or status conference, the BIA is usually 
asked by the judge to propose a custody and visitation 
arrangement based on what the BIA considers to be in 
the best interest of the child. Should the case continue 
to trial, the BIA must be prepared to advocate and defend 
his or her own position by building a record that supports 
his understanding of the child’s best interest. The BIA is 
expected to supply exhibits, select witnesses and prepare 
for witness examinations, all in support of the position 
that the BIA considers to be in the best interest of the 
child. The BIA should consider whether it would be ideal 
for the minor child to testify in court or if it would be 
preferable for the child’s therapist, or someone thoroughly 
familiar with the child’s position, to testify. The BIA should 
also prepare the child in advance of testifying in court by 
providing possible questions that the judge may ask the 
child, and by reminding the child that his or her testimony 

is not dispositive to the case.13 If the child’s therapist will 
be testifying, it is a preferred practice that the BIA prepare 
the therapist to testify. 

The scope of the BIA’s role may vary, which can 
include reporting the child’s preferences to the court, 
investigating the reasons for the child’s preferences and 
making an independent determination of the child’s best 
interest.14 Maryland Rule 9-205.1(c)(1)(E) specifies that 
an appointment order issued by the court must define 
the scope within which the BIA is to act, including any 
duties and responsibilities required by the court beyond 
those required by statute. In certain cases, parties have 
objected to the court granting additional duties to BIAs, 
claiming that courts have improperly delegated authority 
to non-judicial persons.15 In Meyr v. Meyr, a parent 
moved to release the BIA from his role in the case upon 
alleging that the trial court exceeded its authority when 
it delegated authority to the BIA to coordinate family 
reunification therapy sessions. The Court of Special 
Appeals concluded that the trial court’s order was not an 
improper delegation of judicial decision-making power 
mainly because the coordination of therapy “is ancillary 
to custody and visitation,” the major issues of which had 
already been resolved by the trial court.16 

The Court of Special Appeals revisited a similar 
issue in Van Schaik v. Van Schaik, which featured a trial 
court order granting a BIA tie-breaking authority “on any 
disputed matter regarding the minor children” that could 
not be resolved within 24 hours. The Court of Special 
Appeals found that the order improperly delegated 
authority to a non-judicial person because the trial court 
did not limit the BIA’s decision-making authority to 
“ancillary matters,” as required by Meyr, nor did the trial 
court indicate whether the BIA’s authority was subject to 
the court’s review or modification.17 

One issue that may arise over the course of 
representing the minor child is when the child discloses 
the existence of sensitive information but does not wish 
for the BIA to reveal this information in court. Rules 19-
301.6 and 19-301.14 of the Maryland Lawyer’s Rules 
of Professional Conduct govern the scope of attorney-
client confidentiality and confidentiality with respect to 
the representation of a client with diminished capacity. 
However, the rules are not clear with respect to the 
requirement to disclose information in this instance. Being 
that a BIA is appointed for the “purpose of protecting a 
child’s best interest, without being bound by the child’s 
directives or objectives,”18 a BIA is required to disclose. 
Given the lack of clarity on this matter, it is recommended 
that BIAs thoroughly analyze the issue at hand in light of 
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the Rules, and record the reasons, in writing, for disclosing 
or not disclosing the sensitive information to the court.19 
Note that when an attorney is appointed to be a “Child’s 
Advocate Attorney’ then the child is entitled to the “same 
duties of undivided loyalty, confidentiality and competent 
representation as are due an adult client.”20

A major question is whether a BIA can be sued for 
negligence or a breach of standard of care arising out 
of performing his or her statutory functions. The issue 
of BIA immunity was raised in the seminal Fox v. Wills 
case in 2006. The Maryland Court of Appeals considered 
the question of whether attorney Wills was entitled to 
immunity from tort liability while acting in his capacity as 
counsel appointed for a minor child. The child’s mother, on 
behalf of the minor child, filed a malpractice suit against 
Wills alleging that he was negligent in his representation 
of the child while functioning as the child’s “guardian ad 
litem.”21 Wills filed a motion to dismiss, asserting that he 
was entitled to absolute quasi-judicial immunity because 
he was functioning on behalf of and for the benefit of 
the court in acting in his capacity under statute. In the 
alternative, Wills argued that he was entitled to qualified 
immunity and that allegations of the complaint were 
insufficient to show necessary malice to overcome 
qualified immunity.22 

The Circuit Court granted Wills’ motion to dismiss, 
finding “that there is clearly privilege here or immunity, 
whether it is qualified or quasi-judicial,” and the Court of 
Special Appeals affirmed without determining whether 
Wills was entitled to absolute judicial immunity or qualified 
immunity.23 The Court of Special Appeals reasoned that 
Wills did not function “strictly as legal counsel to a child 
client,” but rather as “an arm of the court [who] performs 
judicial functions in these situations,” and therefore he 
was entitled to “immunity in the performance of those 
judicial functions, even if he acted negligently.”24 

In reversing the Court of Special Appeals decision, 
the Court of Appeals found that Wills was not entitled 
to immunity either under a plain reading of the statute 
or upon review of the statute’s legislative history. The 
court found that the clause prohibiting counsel from 
representing any party to the case “underscores that the 
attorney’s allegiance is owed entirely to the minor child.”25 
Moreover, the court found that the primary purpose of the 
statute was to provide “for the appointment by the court 
of attorneys for minors in certain domestic cases” in light 
of the need for an advocate for the child to ensure that 
the child’s best interest is being protected; there is “no 
mention of such an individual having an additional role on 
behalf of the court,” as suggested by the lower courts.26 

The court noted that the functions of appointed counsel 
for a minor child “are no more ‘judicial’ than functions of 
many other trial attorneys who are subject to malpractice 
suits,” and that historically the court has not afforded 
guardians, guardians ad litem, and non-judicial personnel 
appointed by courts with immunity from suit.27 

The Fox case was not issued in the spirit of the 
standards promulgated by the American Bar Association 
(ABA), which has espoused a view supporting extension 
of immunity to BIAs. In 2003, three years prior to Fox, the 
ABA’s Family Law Section issued its Standards of Practice 
for Lawyers Representing Children in Custody Cases in 
which it encouraged courts to provide “qualified, quasi-
judicial immunity for civil damages when performing 
actions consistent with their appointed roles.”28 The ABA 
explained that such immunity should be extended to 
“protect lawyers’ ability to fully investigate and advocate, 
without harassment or intimidation,” and that it was 
encouraged due to “frivolous lawsuits and harassment by 
adult litigants.” The ABA limited the scope of immunity for 
the “duties at issue and not the title of the appointment” 
of the BIA and stated that only the child should have any 
right of action against a BIA for actions that are (1) willfully 
wrongful; (2) done with conscious indifference or reckless 
disregard to the safety of another; (3) done in bad faith 
or with malice; or (4) grossly negligent. As an alternative, 
the ABA encouraged courts to heed and implement other 
mechanisms to prevent or address BIA misconduct, such 
as the rules of professional conduct promulgated by state 
bars, court removal and admonishment, and the court’s 
wide discretion in custody decisions.29 

Moreover, at the time the ABA issued its standards, 
twenty-nine states had already afforded immunity to 
those appointed either as guardian ad litem or as an 
attorney for the child.30 In many of these states, courts 
found guardians ad litem entitled to immunity for acts 
performed within the scope of their appointment, such 
as testifying in court, prosecuting custody or neglect 
positions, or making reports and recommendations to the 
court.31 Such immunity was afforded in these jurisdictions 
to prevent the parties from affecting the guardian’s ability 
to perform an independent and accurate investigation of 
facts.32 

While in Maryland BIAs are not afforded immunity 
in negligence claims that arise out of their representation 
of minor children in contested family law cases, Maryland 
courts have used their discretion to protect BIAs from 
frivolous actions that can easily arise out of a heated 
custody battle. Ghazzaoui v. Taylor, an unreported case 
that was issued by the Court of Special Appeals, featured 
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a father’s third lawsuit against his daughter’s court-
appointed BIA. The father claimed unjust enrichment 
after the BIA was awarded attorney’s fees, despite alleged 
failure to exercise ordinary care and diligence in the 
performance of duties. The father’s claim was interpreted 
as a collateral attack, as the father demanded that the 
court “vacate each and every monetary judgment entered 
by this Court in favor of [the mother] [in the custody case],” 
and therefore the court affirmed the trial court’s dismissal 
of his complaint.33 The father also alleged that the BIA 
intentionally interfered with custody and visitation rights 
by failing to exercise ordinary care and diligence and 
by causing significant psychological, emotional and 
monetary damage to the child over the course of his 
representation.34 The court found that the BIA could not 
have undermined parental authority without physically 
removing the child from his parents, and therefore the 
plaintiff failed to state a claim for tortious interference.35 

Moreover, it is difficult for a party to request 
disqualification of a BIA from a case while it is being 
litigated.36 In McAllister v. McAllister, the Court of Special 
Appeals considered whether a BIA should be disqualified 
from representing a child because one of the child’s 
parents disapproved of the BIA’s representation.37 As with 
any motion for disqualification of other party’s counsel, the 
court expressed concern of potential “tactical abuse” that 
the disqualification process can bring, specifically tactics 
that “block, harass, or otherwise hinder the other party’s 
case.”38 Specifically in regards to motions disqualifying 
BIAs, the court found that such motions can deter the 
BIA from carrying out the statutory duty to independently 
assess and advocate what is in the child’s best interest.39 
As such, the court found that “it is appropriate for courts to 
view [such motions] with some measure of skepticism.”40 
In affirming the lower court’s order to dismiss the motion 
to strike the BIA, the Court of Special Appeals found that 
the movant merely disagreed with how the BIA conducted 
her representation of the children, and failed to “identify a 
specific violation of a Rule of Professional Conduct” such 
as a “disabling conflict of interest” which would have 
warranted disqualification of the BIA.41 

Since the BIA is required to advocate for the best 
interest of the minor child in an already contentious 
dispute, it is not surprising that the BIA would displease 
at least one, if not both, of the parties to the action.42 Yet, 
despite the hesitancy of Maryland courts to grant motions 
for BIA disqualification and the courts’ acknowledgement 
of the potential abuse that BIAs can receive while acting 
in their statutory capacity, the holding of Fox still stands. 

The appointment of a BIA by a court does not guarantee 
a BIA protection from suit while acting in such a capacity, 
and a parent can assert a claim for negligence on the 
child’s behalf if he or she believes in good faith that the BIA 
has breached the duty owed to the child.43 Therefore, the 
duties of a BIA over the course of his or her investigation 
of the minor child’s background and underlying family 
history require the BIA to be as thorough as possible, 
mainly to ensure that the assessment of the child’s 
best interest in a contested custody case is unaffected 
by the actions or opinions of the parties involved. BIAs 
should not only be wary of negligence claims that could 
arise vis-à-vis a breach of standard of care, as observed 
in Fox, but also in cases where a party alleges a breach 
of confidentiality between the minor child and the BIA. In 
such cases, the BIA should have thorough documentation 
memorializing the reasons behind disclosing particular 
information and should emphasize the necessity for 
disclosing information for the sake of advocating for and 
preserving the child’s best interest. 
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Special 
Considerations 
for the 
Representation 
of Injured 
Children in the 
Birth Injury Case
By Bruce J. Babij and Ellen B. Flynn 

Assuming the responsibility of representing of a child 
afflicted with a birth injury presents unique challenges 
for even the experienced trial attorney. Given the potential 
pitfalls and often extraordinary costs associated with 
litigating a complex birth injury case, it is generally wise 
for the inexperienced attorney or an attorney unfamiliar 
with the myriad complexities associated with birth-
injury litigation to consider partnering with counsel who 
has proven experience. Mastering the birth injury case 
requires a fundamental understanding by the attorney 
of the multiple causes of in utero fetal injury that can 
occur, ranging from the mismanagement of a patient’s 
pre-natal obstetrical care in the weeks preceding delivery; 
the negligent management of the patient’s labor and/or 
the baby’s delivery; the negligent interpretation of fetal 
monitoring tracings; to the negligent management of 
the baby’s resuscitation after birth and ensuing neonatal 
care. In almost every birth injury case, determinations 
of negligence and causation will depend upon the birth 
injury attorney being capable of independently assessing 
and understanding the significance and implications of 
the tests’ results. This includes fetal surveillance testing, 
obstetrical ultrasound studies, placental pathology 
results, neonatal hematology and blood gas study results, 
neonatal brain neuroimaging studies and the multiple 
other maternal, fetal and newborn clinical, laboratory 

and radiological tests, studies and assessments that are 
typically performed in every significant birth injury case. 
The inexperienced attorney who expects their expert 
witnesses to tutor them on such intricacies is ripe for 
obtaining a very expensive, and too often unhelpful and 
misleading lesson. 

Birth injury litigation represents perhaps the 
most interesting, demanding, expensive and yet most 
gratifying and rewarding legal work in the arena of 
medical malpractice. The risks and stakes are markedly 
higher than in other conventional personal injury and 
malpractice cases, both for the birth-injured child 
consigned to suffer life-long challenges, the child’s 
parents, and for the Defendant doctor or hospital and their 
insurers. Plaintiffs’ attorneys are frequently drawn to birth 
injury cases because of the perception of a potentially 
large recovery but funding a properly litigated birth injury 
case is expensive, with litigation costs often exceeding 
several hundred thousand dollars to bring a case through 
to trial. Because of the shenanigans often employed 
by the defense, including the legions of defense expert 
witnesses and the pre-trial posturing, birth injury cases 
may take several years to litigate. If there is an appeal of 
a successful verdict, it is not unusual that it may take a 
decade or longer before any monies can be distributed to 
a deserving birth injured child. Failing to properly identify 
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the meritorious case, to be able to fully fund litigation 
and to support it with the appropriate staff, experts and 
other essential resources will not provide a favorable 
outcome. It will result in a low-ball settlement offer or a 
lengthy, expensive and risky trial. Failing to understand 
and appreciate the profound differences between a birth 
injury case and other personal injury and malpractices 
cases has led many an inexperienced attorney down a 
litigation road no one wants to go.

Who is the Client in the Birth 
Injury Case?
Before you invest a great deal of your time and resources 
in a potential birth injury case, verify that the individuals 
seeking your representation have proper legal capacity to 
be a party or to proceed on behalf of the injured child. The 
biological mother may have her own claims for personal 
injury arising from such obstetrical complications 
as uterine rupture, placental abruption, post-partum 
hemorrhage and, still too frequently, maternal death. 
The birth mother’s claims will typically be subject to a 
three-year statute of limitations in Maryland, regardless 
of whether a separate claim is eventually made for any 
injury to her baby. If the claims for mother and baby are 
asserted in the same complaint, care must be taken 
when pleading to distinguish the minor’s claims, and 
the alleged damages related thereto, from those of the 
mother. Also, consideration must be given to whether 
and how the pre-majority medical expenses incurred by 
and on behalf of the child can be recovered. In general, a 
claim for the recovery of a minor’s pre-majority medical 
expenses is considered in Maryland to be the parent’s 
claim, and thus may be subject to the parental 3-year 
statute of limitations. But, as is set forth in the case 
of Johns Hopkins v. Pepper, 346 Md. 679 (1997), under 
certain circumstances, there are several exceptions to 
this general rule permitting a minor to recover for his 
own pre-majority medical expenses. For example, when 
the parental three-year statute of limitations has run in 
Maryland, the potential recovery of a minor’s pre-majority 
medical expenses may hinge upon several factors. These 
include determination of parental financial resources, and 
whether the minor’s medical bills were paid by Medicaid 
versus private insurance. Close attention to this potential 
pitfall must be given since the defense will often argue 
in cases in which the recovery of pre-majority medical 
expenses is precluded that any component of a proposed 
life care plan for the injured child (including the provision 
of pre-majority medical expenses will), correspondingly, 

also be precluded. If successfully argued, this may 
represent a substantial loss of the child’s potentially 
recoverable economic damages.

The representation of non-nuclear families in 
birth injury litigation requires additional legwork and 
analgesics. Although often taken for granted, always 
verify who is the legal custodial parent or guardian by 
obtaining all court records concerning the child and the 
biological parents. Too often, the individuals seeking 
representation of the birth injured child from a disrupted 
family are unclear about court ordered designations of 
parental custody or the establishment of a guardianship. 
Spending precious time and resources representing a 
child on behalf of someone who is later found to be neither 
the custodial parent or guardian should be avoided. Even 
if the biological parents are not together, an effort should 
be made to have both parents execute any retainer 
agreement if only to avoid potential disputes between 
the parents down the road. Such disputes will often 
involve additional counsel, sometimes making parental 
consensus and the prospects for amicable cooperation 
and agreement more difficult. Emphasize to the parents 
that everyone’s best interests, and especially that of their 
child, will be served by their cooperating with each other in 
the litigation. Defendants will attempt take full advantage 
of disputing parents who often can’t even agree on their 
child’s limitations and needs. In some cases, the parental 
situation is so toxic and potentially harmful to the child’s 
case that establishing a non-parental guardianship for 
the purposes of the litigation is often essential. Even if 
the parents are cooperative, but especially if they are not, 
obtaining an independent legal guardian to represent 
the child’s interests early in the case may provide key 
advantages throughout. This is especially true when the 
parents’ personal and legal histories are such as to make 
it likely that the injured child’s case will be contaminated 
solely by parental malfeasance. A guardian can execute 
answers to interrogatories on behalf of the child, and 
potentially also serve as a witness to testify to the child’s 
injuries and disabilities and associated life care needs. 

An independent guardian can also serve to mitigate 
defense suggestions that a monetary award to the injured 
child will be misappropriated. If the case goes to trial, 
the guardian can appear in court on behalf of the injured 
child, and the jury can be informed through the testimony 
of the guardian that any recovery will be protected and 
preserved solely for the child’s benefit and will not be 
subject to dissipation by a less than exemplary parent. 
Having a guardianship established for this purpose acts 
to shield both the parents and the injured child from the 



inappropriate assumptions that juries often make about 
how and by whom any jury award will be controlled. 
Although a guardian does not necessarily have to be an 
attorney, a competent attorney guardian can also assist in 
establishing a special needs trust on behalf of the injured 
child. They can apply for additional benefits to which the 
child may be entitled, including social security disability 
benefits, thus maximizing the child’s ultimate recovery. 

Proving the Birth Injury
The investigation of any potential birth injury case 
presents considerable challenges. Your primary client, 
the injured baby, is going to be singularly unhelpful in 
explaining to you how, when and by whom he or she 
may have been injured. Your client’s parents, often 
participants and eyewitnesses to the acts or omission 
leading to injury, will typically have little to no idea about 
what happened to their baby or what may have caused 
their baby to be injured. It is not uncommon for parents to 
relate that they were told and understood that everything 
was always “okay” and were then offered no explanation 
for their baby’s devastating outcome. And what about the 
medical records? In this era of electronic medical records, 
unless one is experienced in finding the chart entry needle 
hidden in the haystack of electronic medical record 
verbiage, they often present a substantial impediment to 
understanding how, when and by whom your client may 
have been injured.

Given these impediments, obtaining a detailed, 
focused history from the parents is the critical first step 
to gaining insight into the multiple factors that typically 
conspire to cause a birth injury. Information regarding a 
mother’s prior obstetrical, surgical and medical history 
should be obtained. Because healthcare providers and 
their medical record copy surrogates typically do not 
confirm the production of complete medical records in 
response to pre-suit medical record requests, a diligent 
and close review of any medical records provided is 
essential. Reviews should be performed by an attorney 
or staff member who has the experience to immediately 
identify those categories of medical and nursing records 
that were not produced. Examples of the production 
of woefully incomplete medical records are legion. 
Assiduous follow-up and not-too-gentle “reminders” to 
healthcare provider defendants of their legal obligations 
to produce their patient’s complete medical records are 
frequently required.

In addition to acquiring relevant pre-pregnancy 
maternal records, medical record requests should include 

the production of all pre-natal records, pre-natal fetal 
assessment and testing records, reports of obstetrical 
ultrasound studies and fetal heart monitor tracings, 
both in paper format and electronic stored format. The 
mother’s complete labor and delivery admission records 
must also be acquired, including the fetal heart monitor 
tracings, any intrapartum obstetrical ultrasound study 
results, and any placental pathology report.

The fetal heart monitor tracings often provide 
the most critical information on the baby’s status prior 
to delivery and during labor. Carefully review the fetal 
heart rate and uterine contraction patterns during labor 
to discern significant variations from normal patterns 
potentially indicative of actual or impending fetal injury. A 
close review of the fetal heart rate and uterine contraction 
patterns would include assessments of the fetal heart 
rate baseline, the presence or absence of accelerations 
of the fetal heart rate, fetal heart rate variability, and 
the determination of the existence, type and severity of 
any decelerations of the fetal heart rate. The presence 
of abnormal uterine contraction patterns during labor, 
especially during inductions of labor, may alone provide 
critical information pointing to the medically probable 
mechanism and timing of fetal injury.

The requests for the baby’s records should include 
the complete newborn and neonatal hospital admission 
records. These records should be confirmed to include 
all laboratory studies (including umbilical cord and 
arterial blood gas studies), complete blood counts, blood 
chemistries, and other hematologic and microbiology 
studies. Reports of all neuroimaging studies should be 
obtained and closely reviewed. The neuroimaging reports 
will often provide critical information reflecting both the 
mechanism and timing of fetal brain injury. In most birth 
injury cases, the course and conduct of the immediate 
neonatal resuscitation and the later provision of neonatal 
hypothermia therapies may also provide important 
indicators of the probable mechanisms and timing of 
either a fetal, in utero, neurologic injury or post-delivery 
injury. A negligently performed resuscitation of an at-risk 
baby can often be the proximate cause of neurologic injury. 
In other cases, the failure to timely order and perform 
neonatal hypothermia therapies for suspected hypoxic 
ischemic encephalopathy may also contribute to a baby’s 
ultimate neurologic injury. It again bears emphasizing 
that an experienced birth injury attorney will have the 
experience to identify and synthesize these disparate 
pieces of the complex birth injury puzzle allowing them to 
evaluate the potential viability of a birth injury case well 
before consulting competent expert witnesses. 

17CHILDREN IN LITIGATION
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Once suit is filed, acquire all photographs and 
videos taken of the baby after birth and while in the 
nursery or neonatal intensive care unit. Post-delivery 
photographs and videos may depict the extent and 
location of bruising, swelling and lacerations which, in 
certain cases, may aide in the determination of injury 
causation. In many assisted vaginal delivery cases where 
forceps or a vacuum extractor is used, the areas of visible 
discoloration or injury to the baby’s head and face may 
confirm the improper placement or positioning of such 
devices during the delivery process. All such evidence 
must be identified and secured before it is lost, discarded 
or erased. Relying upon the deposition testimony 
of nurses, physicians and family members, which is 
often taken years after an injured baby’s birth, to fill in 
the evidentiary blanks will rarely provide an adequate 
substitute for contemporaneously generated evidence. 

Generally, the failure to recognize indicators of non-
reassuring fetal or maternal status, and to appropriately 
and timely intervene to prevent fetal injury are the over-
arching themes of an obstetrical negligence case. A 
common cause of traumatic birth injury from obstetrical 
negligence arises from fetal shoulder dystocia, a 
complication where, during attempted vaginal delivery, the 
baby’s shoulder becomes impacted or “stuck” against the 
maternal bony pelvis. When a shoulder dystocia occurs, 
instead of calmly using well-accepted interventions 
and maneuvers to safely release the impacted shoulder 
before delivering the baby, the negligent obstetrician will 
often apply lateral traction to the baby’s head directly. 
This often causes stretching and the complete avulsion 
of the nerves comprising the baby’s brachial plexus, 
resulting in grievous upper extremity neurologic injuries 
in many cases. Frequently, the delivering obstetrician or 
midwife will fail to recognize that the baby’s shoulder 
is impacted.  This can lead to the same unfortunate 
outcome when vaginal delivery is attempted before 
the impacted shoulder being safely released. In other 
cases, the negligent failure to assess and intervene in 
response to signs of developing fetal hypoxia during 
labor can lead to fetal asphyxia and hypoxic ischemic 
encephalopathy. Fetal distress can also be caused by 
placental abruption, placental insufficiency, umbilical 
cord compression and any number of complications or 
conditions impairing placental function or fetal/placental 
blood flow. Recognizing and distinguishing among such 
potential causes to prove both the mechanism and timing 
of a birth injury, and its causal connection to any alleged 
negligence, is the foundation of any successful birth 
injury case. 

Proving the Damages from the 
Birth Injury
The cast of expert witnesses required to prove a child’s 
neurological, developmental, behavioral and/or cognitive 
deficits resulting from a birth injury is extensive. Adult 
or older children clients who have suffered a neurologic 
injury after having attained a certain level of schooling 
and academic achievement with a demonstrated 
functional capacity are markedly different. The multiple 
deficits arising from a brain injury at birth cannot simply 
be compared to any “pre-injury” level of baseline function 
that is easily presented to the jury. Thus, depending on 
the extent of the underlying brain injury and the deficits 
arising therefrom, a birth injury case may require engaging 
damage experts. Their knowledge in specialties and sub-
specialties such as developmental pediatrics, pediatric 
neuropsychology, neonatal and pediatric neurology, 
pediatric physiatry, pediatric orthopedics, pediatric 
vocational, speech and language and occupational 
therapy, and life care planning is essential to the case. 
Formal neuropsychological testing, which is sometimes 
used to more definitively establish the child’s deficits, 
often cannot be performed until the child is older. However, 
delaying the filing of an otherwise meritorious suit, 
potentially for several years, to confirm the full extent of a 
child’s neurodevelopmental impairments through formal 
neuropsychological testing is often not an option and the 
delay alone may have a significant negative impact on the 
potential value of the case. Thus, engaging well qualified 
damage experts, who have the training and experience 
to reasonably explain to the jury the gamut of both short 
and long-term deficits and disabilities that a brain injured 
baby will face, is a key to success. 

Another method of demonstrating an injured child’s 
motor and functional deficits can be a “day-in-the-life” 
video. As powerful as a single picture may be, a well-
crafted video of an injured child striving and often failing to 
function normally may be the best means of confirming to 
a jury the significance of the child’s underlying neurologic 
injury. The “day in the life” video can also be used to fairly 
demonstrate the immense burden family members often 
carry simply to meet the myriad daily care needs of their 
injured child or sibling. A focused video presentation of 
a brain injured child will often depict basic activities of 
daily living, portraying typical morning and night-time 
routines including bathing, eating, transporting the child 
to and from school or therapy, and interactions with 
family members and teachers. These videos may not 
necessarily be admissible in their entirety but can be 
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viewed and relied upon by expert witnesses, including the 
life care planner tasked with putting together the services 
that the child needs. They are also useful at mediation, 
especially if the injured child’s degree of cognitive or 
motor function, or her ability to spontaneously interact 
with her environment, are subject to dispute. 

Formal educational programs and occupational 
therapy, speech therapy and physical therapy can be 
initiated early in the child’s life. Federal and state-run 
programs for children with cognitive deficits typically 
operate under the American with Disabilities Act (ADA) 
and the Individuals with Disabilities Education Act 
(IDEA). The public-school system may provide certain 
therapy services to disabled children, but such services 
are typically limited and are subject to the constant 
funding pressures that the public schools typically face. 
As a result, brain injured children rarely are provided 
the therapy services they require and deserve. Despite 
this, defendants in a birth injury case will typically 
argue that all of the brain injured child’s therapy needs 
can be provided “free of charge” by the school system 
or by charitable organizations such as United Cerebral 
Palsy or Easter Seals, thus rendering any additional 
services, to be paid for by the defendants, unnecessary 
and unhelpful. The defendants’ damages mantra of: “A 
brain injured child shall only get what she needs, and 
she needs only what she gets” is invoked to distract a 
jury from providing full and fair compensation to permit 
the provision of therapy services designed to maximize 
the child’s potential. An injured child deserves more than 
the bare minimum services provided by overburdened, 
underfunded governmental programs. Further belying 
the defense mantra that all necessary therapy services 
are and will be provided to the brain injured child by our 
compassionate, caring government - “free of charge” - is 
the fact that many of the therapy and related services 
provided by schools are being billed to Medicaid and are 
then added to their lien, which the injured Plaintiff is then 
required to pay back from any recovery. 

A child’s educational records will frequently not 
provide an accurate or complete picture of deficits. IEP’s 
and 504 plans can sometimes help or more frequently 
hurt a case given their limited purpose and focus. Make 
sure that the parents and guardian understand that 
participating in advocating for these services is important 
even if necessary services are not provided. If the IEP 
or 504 plan underestimates the child’s deficits and/or 
fails to provide for obviously needed additional services, 
the institutional constraints and the motivations for 
educators to underestimate needs should be explored 

and explained. Expert witnesses must know what is in the 
504 and IEP plans, and how and why these plans differ 
from the child’s life care plan. Many times, conscientious 
educators will concede when deposed that their school 
system simply doesn’t have the staff, resources, budget 
or facilities to provide brain injured children with all the 
therapies and related services they require.

There are many more important aspects of 
representing clients in birth injury cases that are 
well beyond the scope of this article. The competent 
representation of these too often tragically injured 
children is demanding and requires diligence and a close 
attention to detail at every stage of the case investigation 
and litigation. A commitment to learning the medicine, 
reading and understanding the topical medical and nursing 
journals and identifying and marshalling the support 
of experts in multiple specialties is essential. Often, it 
is just the tip of the legal representation iceberg in any 
birth injury case. Beyond the strictly legal and academic, 
however, compassion for these faultless children and 
their families in need drives our representation. These 
injured children deserve and should receive our best 
efforts. There is perhaps nothing more professionally 
gratifying than providing the monetary resources to a 
child needlessly injured at birth to help her achieve the 
best life still possible.
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Planning for 
People with 
Disabilities:
Update on Recent Changes in Federal 
and State Law

By Mary E. O’Byrne, Sage C. Hart, and 
Victoria Lucido

Special needs planning calls for a comprehensive 
approach to the present and future needs of individuals 
with disabilities. Financial security, employment and other 
meaningful activities, social and residential life, access to 
community services and activities, and opportunities to 
make choices as independently as possible should all be 
considered. Often, one goal in this process is to obtain 
or maintain the individual’s eligibility for public benefits, 
which can bring valuable income, insurance and services 
that contribute significantly to the individual’s quality of 
life. Some public benefit programs, such as Supplemental 
Security Income (SSI) and Maryland medical assistance, 
are means-tested. The financial limits for these programs 
are strict; for example, the countable resource limit for an 
individual on SSI is $2,000. This figure has not increased 
since 1989. 

Special needs planning directly touches many 
areas of law, such as family, workers compensation 
and personal injury law so it is particularly important 
for attorneys in these practice areas to be aware of 
changes in statute and regulation which affect people 
with disabilities. Attorneys who practice in other fields 
should also be alert to the importance of special needs 
planning, as it is likely that they will represent someone 
who has a disability or who has a family member with a 
disability. According to United States census data from 
2010, Maryland has an overall population of 5,773,552 
and 7.3% of those people under age 65 were disabled. On 
a national level, disability benefits were paid to almost 
10.2 million people in 2016 and SSI benefits were a source 
of income for 1 in 6 disabled persons. As of January 
2018, there were 5,484,000 people receiving SSI, while 

at the end of the 2017 calendar year, the Social Security 
Administration (SSA) was actively paying Social Security 
Disability Insurance to 8,695,475 persons. 

In recent years, important changes have occurred at 
the federal and state level which directly affect individuals 
with disabilities and their eligibility for public benefits. Most 
of these changes have been positive and demonstrate 
progress towards a more supportive society. The following 
changes, described in more detail below, are particularly 
relevant to the broader attorney community: 

•    Federal legislation now permits a capable individual 
to establish her own first party special needs trust 
pursuant to 42 U.S.C. §1396p(d)(4)(A) (hereinafter 
referred to as a “(d)(4)(A) trust”). 

•    Maryland regulations concerning (d)(4)(A) trusts were 
revised to broaden how trust funds can be used and 
how these trusts can be funded. 

•    Maryland changed the procedures for the review of (d)
(4)(A) trusts. The responsibility to review these trusts to 
ensure compliance with Maryland regulation was moved 
from the Office of the Attorney General to the Office of 
Eligibility Services at the Department of Health. 

•    ABLE accounts are now available in Maryland and 
offer a new savings vehicle for certain individuals with 
disabilities. ABLE accounts are tax favored saving 
accounts, which are considered exempt resources for 
federal and state means tested benefits, subject to 
certain limitations. 

•    Under the Affordable Care Act, income eligibility for 
certain medical assistance programs is now determined 
based on Modified Adjusted Gross Income (MAGI) 
as calculated under the Internal Revenue Code. This 
eligibility criteria is used for some but not all medical 
assistance programs. Notably, the Maryland Children’s 
Health Program (MCHP) uses MAGI in determining the 
eligibility of children under the age of 19 for medical 
assistance benefits, and this program does not have 
a resource limit. This program offers an alternative 
approach to medical assistance eligibility that is 
particularly useful in personal injury settlements. 

Special Needs Trusts - Overview
Special needs trusts are a type of trust specifically intended 
to provide for the special or supplemental needs of a 
person with disabilities. If the trust is properly drafted and 
funded, the funds held in the trust will not be considered 
available to the beneficiary for purposes of determining 
his eligibility for most means-tested public benefits. 
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There are different types of special needs trusts; the right 
type of trust will depend on the donor’s and beneficiary’s 
circumstances and needs. Generally, special needs trusts 
can be broken down into two categories depending on who 
funds the trust. Trusts funded with assets belonging to the 
beneficiary are considered “first party” trusts, while those 
funded with assets belonging to someone other than the 
beneficiary are “third party” trusts. 

First party trusts established pursuant to 42 
U.S.C. §1396p(d)(4) and COMAR 10.09.24.08-2, such as 
standalone trusts ((d)(4)(A)) trusts and pooled trusts 
((d)(4)(C)) trusts are frequently used when an individual 
receives an inheritance, a settlement or jury award from 
a personal injury action which threatens eligibility for 
means-tested benefits. In the absence of an exempt 
vehicle to hold these funds, the individual risks the loss 
of valuable public assistance in the form of income, 
insurance and services. 

The (d)(4)(A) trust is subject to strict federal and 
state requirements regarding the establishment and 
funding of the trust. The individual must be under the age 
of 65 at the time the trust is established and funded and 
meet the Social Security definition of disability. The trust 
must also provide that upon the death of the beneficiary, 
all states which have provided medical assistance 
benefits to the beneficiary during their lifetime are repaid 
from the funds remaining in the trust, up to the amount of 
benefits provided. 

When authorized by federal law in 1993, the (d)(4)(A) 
trust could only be established by a parent, a grandparent, 
a guardian or a court. Now, a capable individual or an 
agent acting under the individual’s power of attorney may 
establish her own (d)(4)(A) trust, following the enactment 
of the federal Special Needs Trust Fairness Act in 2016. 
This small change, adding “the individual” into the list of 
parties allowed to establish a trust, will save time and 
expense for beneficiaries with capacity, or who have 
previously appointed an agent under a power of attorney 
with authority to establish and fund an irrevocable trust, 
by avoiding the need to seek a court order. This change 
also reflects the long standing social policy of promoting 
the full engagement of individuals with disabilities in 
planning for their own future. Beneficiaries of (d)(4)(C) 
trusts have always been allowed to establish their own 
individual trust account. If the beneficiary is unable to do 
so, then the beneficiary’s parent, grandparent, guardian or 
court may establish the individual trust account. 

The Maryland Office of the Attorney General has 
long been responsible for reviewing (d)(4)(A) trusts 
for compliance with medical assistance regulations. 

In December 2016, the Office of Eligibility Services 
(OES) within the Department of Health took over this 
responsibility. All new (d)(4)(A) trusts drafted in Maryland, 
and amendments to (d)(4)(A) trusts, should be submitted 
to the Office of Eligibility Services, Department of Health 
in Baltimore. These documents may also be submitted 
electronically to dmdh.sntpsnt@maryland.gov. OES 
continues to use the Attorney Review and Statement 
form created by the Office of the Attorney General, which 
must accompany all trusts submitted for review. 

Also, in December 2016, the Maryland Department 
of Health updated COMAR 10.09.24.08-2C to bring this 
regulation into compliance with Social Security law and policy 
concerning (d)(4)(A) trusts. While many changes were made 
to the existing regulation, two are of particular significance. 

First, the prohibition on a (d)(4)(A) trust paying 
family members of the beneficiary for providing services 
of any kind was removed, to ensure consistency with 
the Social Security Administration policies regarding 
payment of family caregivers. Now, trustees of (d)(4)(A) 
trusts may pay family members for services that they 
provide the beneficiary, such as providing care for the 
beneficiary, or serving as a trustee. Often family members 
are the most familiar with the needs of the beneficiary 
and are in the best position to provide caregiving 
services. When a minor beneficiary has extensive needs, 
it is common to see a parent give up employment to 
care for the child’s complex needs, such as suctioning, 
positioning, monitoring for seizures, as well as to be at 
the ready to respond to often frequent emergencies. In 
giving up paid employment, the parent loses not only the 
current income, but also the opportunity to pay into her 
own Social Security for retirement. 

The decision to pay a family member as caregiver 
should be entered into carefully, weighing all of the 
advantages and disadvantages. When considering 
paying family members as caregivers, the trustee must 
be mindful of the obligation of a parent to support and 
care for minor child (for which compensation is not 
appropriate), pay a reasonable rate for the services that 
would otherwise be provided by a third party. Proper 
insurance and tax withholding should also be provided 
to protect the employee and the trust. A trustee may 
consider engaging a payroll management company to 
ensure that all withholdings are properly taken. 

The trustee and family member should also consider 
the potential effect on the beneficiary’s benefits. For 
example, if the beneficiary is a minor on SSI, the parent’s 
income is counted in determining the child’s continuing 
eligibility for this benefit. 
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The second major regulatory change was clarification 
of the rules regarding annuities. A (d)(4)(A) trustee may 
purchase an annuity with trust assets or the trust may be 
named as the payee to receive payments from an annuity 
or structured settlement funded by sources other than the 
trust. In either scenario, upon the death of the beneficiary, 
all states which have provided medical assistance benefits 
to the beneficiary must be paid from any remaining 
guaranteed annuity payments and their proportionate 
share of the total amount of medical assistance benefits 
must be paid on behalf of the beneficiary by all states. 
Also, when the trust is named to receive payments from an 
annuity or structured settlement that is purchased by a third 
party (as commonly occurs in personal injury actions), the 
beneficiary’s right to receive payments from the annuity or 
structured settlement must be assigned irrevocably to the 
trust. This must occur before the beneficiary attains the 
age of 65 in order to avoid having the annuity payments 
counted as income for SSI and medical assistance. 

ABLE Accounts
In December 2014, the Stephen Beck, Jr. Achieving a 
Better Life Experience (ABLE) Act was enacted and 
created the framework for ABLE accounts. ABLE accounts 
are tax-favored savings accounts which provide certain 
individuals with disabilities and their families a new 
option to save for the future, while protecting eligibility 
for public benefits. Funds in an ABLE account are exempt 
resources for purposes of SSI, medical assistance, and 
other federal and state means tested benefits programs, 
subject to certain limits. Currently, over half of the 
states in the U.S. have opened qualified ABLE programs. 
Maryland’s program became available for enrollment in 
November 2017.  

Distributions from an ABLE account are intended 
to be used for “qualified disability expenses” (QDE) 
related to the individual’s disability. They are made for 
his benefit, such as education, housing, transportation, 
employment training and support, assistive technology 
and related services, personal support services, financial 
and administrative services, legal fees, funeral and 
burial expenses and basic living expenses. To the extent 
that income earned in the ABLE account is used to pay 
for QDEs, such income is free of federal income tax. 
Distributions may be made for expenses that do not 
qualify as a QDE. However, income distributed for non-
QDEs is taxable and subject to a 10% penalty. 

Individuals eligible to open an ABLE account must 
be disabled, and the disability must have begun prior to 

the age of 26. For purposes of ABLE, “disability” means the 
individual must either have been determined disabled for 
purposes of SSI or Social Security Disability Insurance, or 
have a physical or mental impairment resulting in marked 
and severe functional limitations which can be expected 
to result in death or which has lasted or can be expected 
to last for at least 12 months, or blindness, supported 
by a physician’s diagnosis. It is notable that the latter 
description is the same as the SSA definition of disability 
applicable to a minor. By applying this standard to adults, 
ABLE allows a potentially broader group of individuals to 
have access to this savings vehicle. 

An individual may have only one ABLE account. This 
limitation calls for coordination between divorced parents 
of a disabled child to avoid the establishment of more 
than one account. The ABLE account may be established 
by the disabled individual, an agent under the individual’s 
power of attorney or a parent or a guardian. The party 
who establishes the account also has signature authority. 
Under the Maryland ABLE program, if an ABLE account is 
opened for a minor by a parent, they cannot continue to 
have signature authority solely on that basis alone once 
the child turns 18. It will be necessary for the beneficiary 
to take over the account if capable, name the parent as 
an agent under the beneficiary’s power of attorney or the 
parent must be appointed as the beneficiary’s guardian. 

Funds can be contributed to the ABLE account by 
the beneficiary, who is also considered the owner of the 
account, or by third parties. ABLE accounts are a unique 
planning tool for public benefits eligibility in allowing both 
first and third-party contributions. The maximum that can 
be contributed to an ABLE account in any one year is 
equal to the annual federal gift tax exclusion amount for 
that tax year. In 2018, this is $15,000. This limit applies to 
all contributions to the ABLE account in the aggregate; it 
is an account limit, not a per donor limit. ABLE accounts 
may only be funded with cash (e.g., check, money order, 
credit card or automatic transfer from another cash-
based account).

Aggregate contributions to an ABLE account may 
not exceed the state’s limit for Section 529 college savings 
accounts. In Maryland, the maximum account balance 
is $350,000. However, if the account balance exceeds 
$100,000, and the beneficiary is on SSI, then her SSI will 
be suspended until the balance goes below $100,000. 
medical assistance eligibility is not subject to this limit 
and the individual will maintain her eligibility for medical 
assistance while the SSI payments are suspended. 

Maryland offers a state income tax deduction for 
contributions to ABLE accounts. State residents who 



contribute to a Maryland ABLE account may deduct up 
to $2,500 per year for a single filer and up to $5,000 per 
year for joint filers, from their state taxes for each ABLE 
account to which they contribute.

Assets remaining in the ABLE account following 
the death of the beneficiary are subject to a claim by the 
state Medicaid program for medical assistance benefits 
provided to the beneficiary from the time the account was 
opened. There are certain limitations on this payback, 
allowing funeral and burial expenses to be paid first, 
as well as any outstanding bills for qualified disability 
expenses. In March 2018, the Maryland General Assembly 
passed SB 550, a bill prohibiting the State from seeking 
such reimbursement from an ABLE account, except as 
required by federal law (e.g., estate recovery for benefits 
paid after the age of 55 for nursing facility or home and 
community-based waiver services)

Assets can remain in an ABLE account at the death 
of the beneficiary, passing to the beneficiary’s estate or 
to another ABLE account for another eligible individual 
specified by either the beneficiary or the beneficiary’s 
estate. At the time of writing, this bill awaits the Governor’s 
signature; if signed it will take effect June 2, 2018.  

The recently enacted Tax Cuts and Jobs Act of 
2017 (“the Act”) added new features to ABLE accounts. 
An ABLE beneficiary who is capable of earning his own 
income may deposit additional funds into his ABLE 
account in excess of the annual gift tax exclusion amount 
for that year. Total additional funds are capped at the 
lesser of the beneficiary’s income for the year or the 
federal poverty level for the prior year, which is currently 
$12,060. To be eligible for this increased contribution 
limit, the beneficiary must be an employee for whom no 
contribution is made to a contribution plan, annuity or 
eligible deferred compensation plan during the tax year 
that he would like to use the increased contribution limit. 

Congress also expanded the tax benefits available 
to ABLE beneficiaries. The Act expands the Retirement 
Savings Contribution Credit (Saver’s Credit) to include 
contributions made to an ABLE account by a beneficiary. 
The Saver’s Credit permits those with a low income to 
take a deduction on their federal income taxes for money 
contributed to qualifying retirement accounts or plans. 
A beneficiary’s contribution to her ABLE account allows 
a deduction of a certain percent of the contribution, 
depending on the individual’s income, up to $2,000.

Finally, the Act allows for rollovers from a 529 
College Savings account to an ABLE account. Now funds 
can be transferred from a 529 College Savings account 
to an ABLE account without incurring any tax or penalty. 

Rollovers under this section are subject to the annual 
contribution cap currently set at the annual gift tax 
exclusion amount of $15,000.

ABLE accounts are appealing because they are 
designed to be inexpensive and easy to use, and they 
promote autonomy for the individual with a disability. The 
account holder will have direct access to the funds in the 
account. In some states, ABLE accounts can be accessed 
through a “debit card” which keeps electronic records 
of expenditures. Because of the limits on the annual 
and lifetime contributions to ABLE accounts, this new 
planning tool is best seen as a complement to a special 
needs trust, rather than replacing a trust as the primary 
planning vehicle for the individual’s future. 

ABLE accounts will be particularly useful for 
individuals who receive SSI and are living independently 
in the community but experience high housing costs. In 
this scenario, if a third party, such as a special needs trust 
or parents, contribute to paying for the beneficiary’s food 
and housing expenses, this will trigger a reduction of up 
to one-third of the SSI benefit for the month in which such 
payment is made. In contrast, if the individual has an 
ABLE account, the trustee or parents could deposit funds 
into an ABLE account, and the beneficiary could then use 
the funds to pay for food and shelter without incurring 
the reduction in her SSI, because she is considered to be 
using her own funds for these purposes. 

Another potential use for ABLE accounts is for small 
crowd funding projects. For example, an individual who is 
disabled would like to start a crowd funding campaign to 
raise money for new adaptive sports equipment that costs 
$10,000. Accumulation of this amount in the individual’s 
own name would result in a loss of SSI and medical 
assistance. However, contributions could be made by 
others into the individual’s ABLE account to reach this 
goal without jeopardizing benefits eligibility. Any income 
earned on the funds while the balance is growing would 
eventually be used for equipment that would meet the 
QDE definition, hence any income spent for this purpose 
would be free of federal income tax. 

For individuals who are working and also receiving 
Social Security Disability Insurance benefits, and whose 
living expenses may be modest, as is the case for 
many older individuals with developmental disabilities 
whose parents are deceased, an ABLE account may 
be a convenient safety valve, to hold excess funds not 
expended each month so as to avoid accumulation 
of funds in excess of the $2,000 resource limit for the 
medical assistance waiver programs that provides their 
residential services. 

23CHILDREN IN LITIGATION



TRIAL REPORTER

24 SPRING 2018

Maryland Children’s Health 
Program and MAGI
Beginning in 2014, under the Affordable Care Act (ACA), 
the manner of calculating income for certain Medicaid 
programs changed to use Modified Adjusted Gross 
Income (MAGI). MAGI is based on an individual’s adjusted 
gross income (AGI), determined in the same way as for 
personal income taxes, plus three types of income that 
AGI omits: excluded foreign income, tax-exempt interest, 
and the non-taxable portion of a Social Security benefit. 
Not all Medicaid programs use MAGI, but significantly, 
the Maryland Children’s Health Program (MCHP) does. 
MAGI based medical assistance programs do not have a 
resource limit for eligibility. 

Because MCHP uses MAGI to calculate income, and 
the proceeds of a personal injury settlement or verdict for 
personal injuries or physical sickness are not taxable, 
this program offers a valuable way to obtain medical 
assistance eligibility for minor personal injury plaintiffs.

MCHP permits certain children to qualify for 
medical assistance benefits based on their family’s MAGI. 
To qualify a child must be under 19, uninsured and the 
child’s household must have a MAGI equal to or less than 
211% of the federal poverty level for their family size. For 
example, in 2017, for a family of four, the MAGI income 
limit is approximately $51,273. Uninsured children under 
age 19 may qualify for MCHP Premium if their household 
income is above the MCHP guidelines but is at or below 
322% of the federal poverty level for their family size. In 
2017, this was about $78,246 for a family of four. MCHP 
Premium requires a small monthly premium per family. 
Effective June 1, 2017, the premium is either $54 or $67, 
depending on the household income. 

One major benefit to MCHP coverage is that a 
recipient is entitled to all medical assistance health 
benefits managed through the Maryland Managed 
Care Program, including the Rare and Expensive Case 
Management Program (REM) which may be necessary 
for some persons with disabilities. 

When planning for a child with disabilities who has 
received a personal injury settlement or verdict proceeds, 
and who is receiving medical assistance, it is prudent to 
consider all avenues to preserve this eligibility, and at the 
same time to consider the impact of each strategy on the 
family as a whole. If the goal is to maintain SSI eligibility 
for the child, and the medical assistance that comes with 
it, then one option is to use a first party special needs 
trust, as discussed above. This approach will impose 
strict limits on the parents’ income and resources, due 

to the SSI deeming rules. Also, the use of a standalone 
special needs trust will result in the required payback 
to the State upon the death of the child, for all Medical 
assistance benefits provided during the child’s lifetime. 
If a pooled special needs trust is used, either the trust 
will retain assets in the individual’s account after the 
beneficiary’s death, or the State is repaid in the same 
manner as applies to the standalone trust. Either way, 
there is less remaining for the child’s heirs. 

An alternative is to obtain medical assistance 
through MCHP rather than through SSI.  MCHP allows 
higher income for the household, enabling the parents 
to earn more income than under SSI. Because MCHP 
uses MAGI to calculate income, and there is no resource 
limit for MCHP, a special needs trust may not be needed 
to protect the settlement funds (whether lump sum or 
structured settlement) in an exempt manner, at least until 
the child reaches the age of 19. 

The settlement funds could be placed in a Title 
13 trust, for the protection of a minor recovering in tort, 
under Md. Code Ann., Est. & Trusts §13-401 et. seq., and 
be subject to court oversight. Alternatively, with court 
approval, the funds could be placed in a settlement 
preservation trust, without the payback requirements 
of a first party special needs trust. The income earned 
in either the Title 13 trust or settlement preservation 
trust would be included in the calculation of the child’s 
MAGI, requiring careful attention to investment strategy 
to minimize this income. This strategy assumes that the 
beneficiary’s SSI income would terminate, as both the 
Title 13 trust or a first party trust that does not meet the 
(d)(4)(A) requirements would be treated as countable 
resources for the beneficiary. The impact on the child’s 
needs from the loss of this income must be evaluated 
carefully. 

This strategy is particularly significant if the child 
should die prematurely, as the child’s assets are shielded 
from repayment to the State. Separate from the special 
needs trust payback requirements, the State has the right 
to make a claim against the probate estate of a recipient 
of medical assistance for the value of certain benefits 
provided. However, this claim is limited to repayment for 
benefits provided after the age of 55, and in Maryland, 
limited to payments for nursing facility services, home 
and community-based services and related hospital and 
prescription drug services. If a child can receive medical 
assistance benefits through MCHP, without the need for a 
special needs trust and the household can maintain total 
income below the MCHP limits, including investment income 
on the settlement funds, then if the child dies at a young 
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age, the child’s entire estate can pass to her heirs, without 
exposure to repayment to the State. If the child survives 
beyond the age of 19, when MCHP eligibility ends, a special 
needs trust could still be established at or before that time, 
to allow financial eligibility for SSI and medical assistance 
as an adult. With this kind of strategy, any settlement 
agreement should contemplate the use of a special needs 
trust in the future, and reserve to the beneficiary the ability 
to make an irrevocable assignment of the right to future 
periodic payments to the special needs trustee. 

Conclusion
Many recent changes in the legal environment have 
created greater flexibility and more options for creative 
and responsive planning for people with disabilities. 
It is important for attorneys whose practice includes 
these clients to be familiar with the interplay of planning 
strategies and the rules of public benefits eligibility and 
stay attuned to the constant change in this dynamic field. 
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Children and 
Maryland 
Premises 
Liability
By Nathaniel Fick

Representing children in premises liability cases, is much 
like representing adults in those cases. However, they are 
some differences—especially as to assumption of risk 
and contributory negligence. As a general rule, premises 
liability depends on whether the injured plaintiff is a 
social invitee, business invitee, licensee, or a trespasser. 
This applies to children as well. Although many have 
urged that these categories be replaced with standard 
negligence principles (as in the District of Columbia, see 
Sandoe v. Lefta Associates, 559 A.2d 732 (DC 1988)), that 
has not happened in Maryland yet. Thus, the owner of the 
premises is liable or not, depending on the category in 
which the injured plaintiff falls.

Premises Categories

Invitee—a person (including a child) who is invited or 
permitted on another’s property at the express or implied 
invitation of the owner (or occupier) for reasons related to 
the owner’s business. The owner owes business invitees 
a duty to exercise reasonable and ordinary care to protect 
against dangers that are known or should be known to the 
owner. See Chalmers v. Great Atlantic & Pacific Tea Co., 172 
Md. 552, 192 A. 419 (1937). While ordinarily a landowner 
is not liable to invitees for known or obvious dangers, 
where it is likely that the invitee will still be exposed to 
the danger despite its obviousness, liability may attach 
unless additional reasonable steps are taken to protect 
the invitee. Maryland State Fair v. Lee, 29 Md. App. 374, 
348 A.2d 44 (1975). 

Social Guest or Licensee by Invitation—a person who 
is on another’s property at the express or implied invitation 
of the owner (or occupier) for reasons unrelated to the 

owner’s business. The owner’s duty to a social guest or 
licensee by invitation involves whether the host knows (or 
has reason to know) of a condition on the property that 
poses an unreasonable risk of harm to the guest; the host 
should expect that the guest will not discover or realize 
the danger; the host fails to exercise reasonable care to 
either make the premises safe or to warn the guest of the 
danger, and the guest does not know (or have reason to 
know) of the danger. Pacquin v. McGinnis, 246 Md. 569, 
229 A.2d 86 (1967). And the host’s duty to a social guest 
is the same duty owed to the host’s family. Stevens v. 
Dovre, 248 Md. 15, 234 A.2d 596 (1967).

Bare Licensee—a person who is on another’s property 
with the consent but not at the invitation of the owner (or 
occupier), and who is there to serve his own interests but 
not to serve any interest of the owner. A bare licensee is 
treated as a trespasser.

Trespasser—a person who is on another’s property 
without the consent (or knowledge) of the owner (or 
occupier). A property owner does not owe trespassers 
any duty other than to abstain from willfully or wantonly 
injuring them. Wagner v. Doehring, 315 Md. 97, 553 A.2d 
684 (1989).

Social Guest
Usually, unless the child is a trespasser (see below), the 
child is on the property of another as a social guest (such 
as a friend’s house for a playdate or overnight stay). In 
that situation, the owners of that property assume the 
duty to take reasonable care to make the premises safe 
or to warn the social guest of known dangerous conditions 
that cannot reasonably be discovered by the guest. A minor 
cannot be held responsible for the negligence of the 
minor’s parent, guardian or custodian.

Thus, the duty owed to social guest (who is a 
minor) includes the duty to take the same care of the 
guest that the host takes of herself and other members 
of her family. Paquin v. McGinnis, 246 Md. 569, 229 A.2d 86 
(1967); Knight v. Bowman, 25 Md. App. 225, 333 A.2d 346 
(1975). The owner owes a duty of ordinary care to keep 
the property safe for an invitee. Evans v. Hot Shoppes, Inc., 
223 Md. 235, 164 A.2d 273 (1960); Pahanish v. Western 
Trails, Inc., 69 Md. App. 342, 517 A.2d 1122 (1996). This 
duty is particularly acute when the social guest is a child 
and the host has willingly elected to supervise that child.

This has been the role of adults in supervising 
children from time immemorial. The adult must oversee 
the child and warn the child of known dangers which a 
child cannot yet appreciate.  
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An owner or occupier of land has a duty to exercise 
reasonable care to protect an invitee –such as a social 
guest — from harm that may be caused by any condition 
of the premises known to the possessor but are not easily 
discoverable. Baltimore Gas and Electric Co. v. Lane, 338 
Md. 34, 656 A.2d 307 (1995).  

Trespasser
If the child is deemed a trespasser, there several 
instances (in Maryland) where no liability was found for 
the premises owner, as to a child, no matter what age. 
That is, a landowner owes no duty to trespasser, even a 
child, except to abstain from willful or wanton misconduct 
or entrapment. Trespassers, even children, take premises 
as they find them. 

For example, in State, Use of Alston v. Baltimore 
Fidelity Warehouse Company, 176 Md. 341, 4 A.2d 739 
(1939), an 11 year-old boy climbed over a two-foot stone 
wall, got into a raft moored in public waters adjacent 
to defendant’s property, and drowned. There was some 
evidence that the boy was mentally impaired. The trial 
court granted the defendant’s demurrer. The Court of 
Appeals affirmed. 

The court held that the standard of care as to a 
trespasser should be applied. Thus, the landowner owed 
no duty to the boy, a trespasser, despite the drowning.  
The court said:

“There can be no question the victim was a 
trespasser to whom the defendant owed no duty, 
and so, no action is maintainable. There is no 
special obligation of duty in the case of a young 
child. If there is a duty it is an obligation which 
runs to both adults and infants alike, although 
the degree of care so as adequately to perform 
that duty will vary according to the relative 
ability of infants or infirm persons to take care of 
themselves in contrast with ordinary persons.”
 
In Levine v. Miller, 218 Md. 74, 145 A.2d 418 (1958), 

a 10 year-old girl was permitted to use a separate 
recreation room for entertaining younger children, in her 
apartment complex in Silver Spring. She received the 
key to this separate room, and when she finished her 
activity, she returned the key. But the girl returned to that 
room (without the key and somehow entered the room), 
ostensibly to clean it up, and during doing that, a radiator 
fell onto her foot, severely injuring her foot. At trial, the 
trial court directed a verdict for the defendants. 

Affirming, the Court of Appeals held that the girl 
changed status from a licensee to a trespasser when 
she returned to the recreation room without the key (i.e., 
without permission of the landlord. As the Restatement 
(Second) of Torts states, “One may be an invitee or 
business visitor as to one portion of the premises, or for a 
limited time, and be a licensee or trespasser as to another 
portion of the same premises or, without changing 
location, undergo the same change in status by the lapse 
of time.” Restatement (Second) of Torts § 343, cmt. b, c. 
Comment c says: ‘A business visitor ceases to be such 
after the expiration of a reasonable time in which to 
accomplish the business purposes of the visit. Whether 
he becomes a trespasser or bare licensee, depends upon 
whether the possessor does or does not express consent 
to his remaining thereafter.’”

In Herring v. Christiensen, 252 Md. 240, 249 A.2d 
718 (1969), a three year-old boy was burned by a trash 
fire which was maintained by neighbors in their unfenced 
property. At trial, the defendant’s demurrer was granted. 
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Affirming, the Court of Appeals stated (again), “It is well 
established law in Maryland that ‘the owner of land 
owes no duty to a trespasser or licensee, even one of 
tender years, except to abstain from willful or wanton 
misconduct and entrapment.’”

In Mondshour v. Moore, 256 Md. 617, 261 A.2d 481 
(1970), a six year-old boy climbed up on a rear wheel of a 
Baltimore City bus, in an attempt to reach a window pane. 
The bus moved, and the boy was severely injured. At trial, 
the defendant’s motion for a directed verdict was granted. 
Affirming, the court said: ‘(T)he owner of land owes no 
duty to a trespasser or licensee, even one of tender years, 
except to abstain from willful or wanton misconduct and 
entrapment.’ Fopma v. Board of County Com’rs, 254 Md. 
232, 254 A.2d 351, 352 (1969); Herring v. Christensen,  
252 Md. 240, 241, 249 A.2d 718 (1969); Levine v. Miller, 

218 Md. 74, 79, 145 A.2d 418 (1958), and cases there 
cited.

And in Osterman v. Peters, 260 Md. 313, 272 A.2d 21 
(1971), a four and a half years old boy was found drowned 
in a neighbor’s swimming pool, having gone onto the 
neighbor’s property to retrieve a ball. At trial, judgment 
was for the defendants. The Court of Appeals affirmed. 

After rejecting all of plaintiff’s arguments 
(including that the neighbor’s house had been vacant, 
yet the owners of the property left the pool filled; 
and the argument referring to a local ordinance 
requiring that a pool be fenced in), and finding no duty 
to the trespassing child (and thus no recovery), the 
Osterman court said (quoting from Demuth v. The Old 
Town Bank of Baltimore, 85 Md. 315, 37 A. 266 (1897)): 
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“This is a case of exceedingly great hardship, and 
we have diligently, but in vain, sought for some 
tenable ground upon which the appellants could 
be relieved from the loss that an affirmance of 
the decree appealed from will necessarily subject 
them to. But hard cases, it has often been said, 
almost always make bad law; and hence it is, in 
the end, far better that the established rules of 
law should be strictly applied, even though in 
particular instances serious loss may be thereby 
inflicted on some individuals, than that by subtle 
distinctions, invented and resorted to solely 
to escape such consequences, long-settled 
and firmly-fixed doctrines should be shaken, 
questioned, confused, or doubted. Lovejoy v. 
Irelan, 17 Md. (525) 527. It is often difficult to 
resist the influence which a palpable hardship 
is calculated to exert; but a rigid adherence 
to fundamental principles at all times, and 
a stern insensibility to the results which an 
unvarying enforcement of those principles may 
occasionally entail, are the surest, if not the only, 
means by which stability and certainty in the 
administration of the law may be secured. It is for 
the legislature, by appropriate enactments, and 
not for the courts, by metaphysical refinements, 
to provide a remedy against the happening of 
hardships which may result from the consistent 
application of established legal principles.”

In the author’s view, this is a stunning case of 
legalese masking a severe lack of courage to rule in the 
only proper way: a reversal of the trial court’s judgment.

In sum, Maryland law imposes trespasser status on 
children. And Maryland is in the minority of jurisdictions 
that reject the “attractive nuisance” doctrine. See State v. 
Machen, 164 Md. 579, 165 A. 695 (1933); Conrad v. City of 
Takoma Park, 208 Md. 363, 118 A.2d 497 (1939); Ritter v. 
City of Baltimore, 219 Md. 477, 150 A.2d 260 (1959); Hicks 
v. Hitaffer, 256 Md. 659, 261 A.2d 769 (1970).

Contributory Negligence/
Assumption of Risk
In representing a child under Maryland’s premises liability 
standards, one must consider whether the defenses of 
contributory negligence or assumption of the risk are 
available. 

In considering contributory negligence, the first 
issue is whether contributory negligence can ever be 

found against a child younger than 11 years old. In 
McGarr v. Baltimore Area Council, Boy Scouts of America, 74 
Md. App. 127, 536 A.2d 728 (1988), the Court of Special 
Appeals held:

“The lowest age at which we appear to have held 
a child contributorily negligent as a matter of law 
is 11 years in Kane v. Williams, 229 Md. 59, 181 
A.2d 651 (1962), where he was found to have 
ignored a stop sign applicable to him on a bicycle.” 
Id., 536 A.2d at 732 (quoting Taylor v. Armiger, 
277 Md. 638, 358 A.2d 883 (1976).

If that 1988 case of McGarr holds — and this 
writer could not find any reported appellate case in 
Maryland since that time that holds differently, regarding 
children and contributory negligence – then contributory 
negligence as a defense for a child younger than 11 years, 
could possibly be defeated. But see, Stein v. Overlook Joint 
Venture, 246 Md. 75, 227 A.2d 226 (1967) (an eight year-
old child was above age at which she could not ordinarily 
have been guilty of contributory negligence) and State 
for Use of Taylor v. Barlly, 216 Md. 94, 140 A.2d 173 
(1958) (a five year old child may be guilty of contributory 
negligence). However, these cases did not find those 
children contributorily negligent as a matter of law.

At times, a child cannot be found to have assumed 
the risk of her actions. A child can be aware, for example, 
that in climbing up a tree, that one could fall from a 
height, but that child does not connect that observation 
to actions in climbing a tree. 

In a certain case where a child climbed up a tree on 
a neighbor’s property, when the child was a social invitee, 
and then fell from the tree. An action was commenced but 
the jury found that the child has either assumed the risk 
or was contributory negligent. On appeal, the plaintiffs 
argued that the trial court did not give the complete 
instructions.

That is, the court gave these instructions:

A plaintiff cannot recover if the plaintiff has 
assumed the risk of the accident. A person 
assumes the risk of an accident if that person 
knows and understands, or must have known 
and understood, the risk of an existing danger, 
and voluntarily choose to encounter the risk. 
(MPJI-CV 19:13)
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And:

The standard to be applied in an assumption 
of the risk case is a subjective one, of what 
the particular plaintiff in fact sees, knows, 
understands, and appreciates.

But the court did not give the follow-up instruction:

A child of tender years may assume the risk only of 
dangers, the existence of which they know, or which, in 
the existence of this degree of care, they should have 
known.

In assumption of risk, by virtue of the plaintiff’s 
voluntary actions, any duty the defendant owed the 
plaintiff to act reasonably for the plaintiff’s safety is 
superseded by the plaintiff’s willingness to take a chance. 
Consequently, to establish the assumption of risk defense, 
negligence is not technically at issue.

The plaintiff need only be aware of the risk, which 
he or she then voluntarily undertakes. Restatement 
(Second) of Torts, Sec. 496A (comment d); Baltimore 

County v. State Use of Keenan, 232 Md. 350, 193 A.2d 187 
(1962); Bull Steamship Lines v. Fisher, 196 Md. 519, 77 
A.2d 142 (1950), and Schroyer v. McNeal, 323 Md. 275, 592 
A.2d 1119 (1991).

To establish the defense of assumption of risk, the 
defendant must show that the plaintiff: (1) knew the risk 
of the danger, (2) appreciated that risk, and (3) voluntarily 
confronted the risk of danger. ADM P’ship v. Martin, 
348 Md. 84, 702 A.2d 730 (1997). If established by the 
evidence, assumption of the risk functions as a complete 
bar to recovery because “it is a previous abandonment 
of the right to complain if an accident occurs.” Warner v. 
Markoe, 171 Md. 351, 189 A. 260 (1937).

The test of whether the plaintiff knows of, and 
appreciates, the risk involved in a particular situation is a 
subjective one. Gibbons v. Beaver, 245 Md. 418, 226 A.2d 
273 (1967); Kahlenberg v. Goldstein, 290 Md. 477, 431 A.2d 
76 (1981). 

Thus, the doctrine of assumption of risk will not be 
applied unless the undisputed evidence and all permissible 
inferences clearly establish that the risk of danger was 
fully known to and understood by the plaintiff. Kasten 
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Construction Co. v. Evans, 260 Md. 536, 273 A.2d 90 (1971).  
Moreover, a child in deposition testimony said that 

she was unaware that she could fall from the tree. So, the 
jury must consider the circumstances of the child, who 
when eight years old, could not appreciate that when a 
person climbs a tree that person might fall from that tree. 
Assumption of the risk does not apply here.

It is true that under Maryland law, children as young 
as seven or eight have been held to assume the risk. But 
that is when an open and obvious danger is assumed, 
namely an open body of water, a steam, or a swimming 
pool. That was the case in the tragic incident of Casper 
v. Charles F. Smith & Son, Inc., 71 Md. App. 445, 526 A.2d 
87 (1987). Two girls, aged seven and eight – who were 
designated as trespassers — walked onto an icy body 
of water (supposedly to rescue a dog that had fallen in) 
and also fell in, sustaining catastrophic and permanent 
injuries. The subsequent action was dismissed (without 
leave to amend) at trial and the Casper court affirmed that 
judgment.

The Casper court quoted with approval from the trial 
court that “water has long been held by courts everywhere 
as to contain its own warning of possible danger. The 
Plaintiffs knew or should have known that frozen streams 
present a dangerous condition, and that walking out on 
the ice under the circumstances and conditions which 
existed at the time consisted of a perilous and dangerous 
act which might result in harm, and that by doing so, the 
Plaintiffs assumed the risk.”

The court also held that there is no doubt that a child 
of tender years can assume to risk of his or her actions. 
“In determining whether a plaintiff had knowledge and 
appreciation of the risk, an objective standard must be 
applied and a plaintiff will not be heard to say that he did 
not comprehend a risk which must have been obvious to 
him.” Casper at 526 A.2d at 100 (quoting Gibson v. Beaver 
& Southern States Howard County Petroleum Coop, Inc., 245 
Md. 418, 226 A.2d 273 (1967)). In Casper, the court also 
concluded, “We hold that venturing onto, or at the banks 
of, or so close to as to present a possibility of falling 
into, an ice-covered or ordinary body of water without 
an awareness of its depth, or with such an awareness, 
constituted assumption of the risk as a matter of law in 
the case sub judice.” Casper at 526 A.2d at 101.

By contrast, in Poole v. Coakley & Williams 
Construction, Inc., 423 Md. 91, 31 A.3d 212 (2011), the 
Court of Appeals held that “based upon the record, 
we cannot say, as a matter of law, that [Plaintiff] had 
knowledge of the risk that resulted in injuries, when, in 
making a delivery during the course of his employment, 

he chose to walk through a stream of running water that 
flowed across a parking lot.” 

The Poole court cited Section 496D of the 
Restatement (Second) of Torts, which affirms that the 
standard to be applied to assumption of the risk is a 
subjective one. The Poole court concluded, “It is clear 
from these sources that the particular plaintiff must have 
actual knowledge of the risk before she can be found to 
have assumed it.” (Footnote omitted.)

Thus, it cannot be said that as a matter of this 
evidence that the jury considered that the child can be 
held to have been aware of the danger when climbing up 
the tree, especially when the standard is subjective. The 
point that the child voluntarily climbed the tree and that 
she climbed the same tree the day before, does not pose 
an issue for the jury. 

Certainly, the only adult present did not give the 
child any warnings, not the day before when she climbed 
the tree and not the day of the incident —which plaintiffs 
stated was a breach of the landowner’s duty. 

Contributory Negligence
The Maryland Practice Jury Instructions, of course, 
has a jury instruction on contributory negligence, and 
contributory negligence as to minors. (MPJI-CV; 19:11 
and MPJI-CV; 19:12):

A plaintiff cannot recover if the plaintiff’s 
negligence is a cause of the accident. The 
defendant has the burden of proving by a 
preponderance of the evidence that the 
plaintiff’s negligence was a cause of the 
plaintiff’s accident.

However, a child is not to be held to the same 
standard or degree of care that an adult would have 
used. The child is to be held to that standard or degree 
of care which ordinary prudent children of similar age, 
intelligence, experience and development would have 
used under the same circumstances.

 Contributory negligence means negligence on 
the part of a plaintiff that contributes to cause an injury. 
A plaintiff may be barred from recovery on the ground of 
assumption of risk, while he or she would recover were 
the defense theory contributory negligence. Schroyer v. 
McNeal, 323 Md. 275, 592 A.2d 1119 (1991) at 592 A.2d at 
1123.

The appellee cited below to the case of Kirby v. 
Hylton, 51 Md. App. 365, 443 A.2d 640 (1982). But this 
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case is slightly relevant at best. Appellants note that the 
court in Kirby, while discussing contributory negligence 
and assumption of risk, did not decide the case on those 
grounds. The case was decided on grounds that the child 
was a trespasser as opposed to an invitee. But the decision 
is not apposite, in any case, for the obvious danger of 
rolling a 1,850 pound drainage pipe up an incline to roll 
it down the hill was plain even to a child. That is not the 
case here. See also Johnson v. Mitchell Supply, Inc., 33 Md. 
App. 99, 363 A.2d 657 (1976) (jury verdict for defendants 
reversed, nine and one-half year old boy, injured when 
sheetrock fell on him when he was attempting to follow 
his mother’s instructions and sweep up debris that had 
gathered on the floor near where the sheetrock was 
stacked; instructions on contributory negligence were 
not precise and were otherwise improper); Palms v. Shell 
Oil Co., 24 Md. App. 540, 332 A.2d 300 (1975) (intervening 
act of 18 month old girl in slipping from a 10-inch high 
window ledge in service station while waiting with her 
parents for automobile repairs, even if negligent, did not 
bar recovery against station owner under contributory 
negligence doctrine, nor could parental neglect, asserted 
by the station, be imputed to the child, nor serve as a 
superseding cause, when child was injured by exposed 
sharp edges on a service station sign); and Ottenheimer 
v. Molohan, 146 Md. 175, 126 A. 97 (1924) (a different rule 
as to contributory negligence prevails in case of small 
children).

Thus, as to representing children in premises liability 
cases, the difference compared to adults, is whether 
assumption of risk or contributory negligence applies 
at all, and whether these defenses can be defeated in 
summary judgment or should go to the fact finder. But 
if the child is deemed a trespasser, Maryland courts will 
not hold the landowner responsible for injury or death to 
the child.

Tips: Who is this child?
1. From the outset, in the pre-litigation phase, it is impor-

tant to “frame” the child at the age injured.  Recogniz-
ing that any trial will present the child at an older and 
more mature age, who that child is and the “fantasy 
brain” of a child may become critical evidence.  Class 
pictures are sometimes not ordered, yet may be ob-
tained through the photography group undertaking 
the enterprise for the school or school district.

2. The parents of the injured child are the best gateway 
to the teachers and staff of any school; arrange for 
them to bring you into conversation with any impor-
tant potential witnesses within the school.  Once 
filed, the barriers and formality of communication 
seeking access to teachers becomes problematic.

3. Everything which helps in showing the child at that 
age and stage – teacher lesson plans, newsletters, 
books the class is reading, class projects, child de-
velopment and early childhood education specific 
documentation relevant to that child should be devel-
oped early in the case to ensure the ability to produce 
promptly in discovery.
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Children and  
the Law
By Carl R. Gold

Introduction
Children have the right to be murdered by a maniac with 
a semi-automatic rifle. Children have the right to be 
physically, sexually and mentally assaulted by faculty, 
staff and other students. Children have the right to have 
their disabilities ignored. Children have the right to be 
courtesy promoted without learning anything. Children 
have the right to be accused of crimes with little to no 
due process. 

The outlook for children’s rights is bleak. Although 
children are no longer considered as property, their 
treatment by school systems, both public and private, 
is still more likely to be Dickensian than rational. The 
due process rights of children, both substantive and 
procedural, are routinely ignored or enormously curtailed. 
This article will briefly touch on difficulties children 
face in the following areas: school discipline including 
suspension and expulsion, search and seizure, special 
education and Title Ix.

School Discipline
Every county and Baltimore City has its own code of student 
conduct. These codes of conduct are generally found in 
the rules and regulations of each jurisdiction’s Board of 
Education.1 A brief review of any of these handbooks or 
code of conduct makes clear that Draconian sanctions 
for sometimes even minor behavior are commonplace. It 
is crucial for counsel to review these handbooks carefully. 
Even though a student’s rights are curtailed, if the school 
fails to follow its own rules and procedures pursuant to 
its code of conduct or handbook, that failure can often 
be the basis for a successful dismissal or amelioration of 
any student misconduct allegation. The “process” usually 
starts with a report of misconduct by a student. The 
accused student is then isolated usually in the main office, 
their person, belongings and locker searched, and often 
coerced into writing an incriminating statement. Students 

are almost never told that they have the right to talk to 
their parents or guardians, much less counsel, before this 
statement is obtained. Even if the School Resource Officer 
(SRO) is involved, Miranda Rights are routinely ignored.

Only after this initial flurry of activity are parents 
typically called to pick up their child. The child is 
immediately suspended from school on a temporary 
basis. This gives the school time to do a more thorough 
investigation. Statements are taken from every student, 
faculty and staff member involved in the incident. Each 
teacher also provides a written report about the accused’s 
grades and behavior. This investigative file is often 
referred to as “the packet.” The packet is a treasure trove 
of information. Schools would prefer that counsel not have 
this information before the hearing. 

For decades, Baltimore County Public Schools did 
not provide investigative reports concerning its allegations 
until the actual disciplinary hearing. After repeated 
successful challenges to expulsions and suspensions 
when this fundamental due process right was not provided, 
Baltimore County changed its rules. Now, all schools must 
provide the investigative packet at least 24 hours before 
the hearing. The rules now state that “the student and the 
parent/guardian shall be notified… of the nature of the 
charges, (and) the evidence and witnesses upon which the 
charges are based.” Nevertheless, some superintendent 
designees and hearing officers still take the position 
that the parent, student or attorney must ask for this 
information to gain protection of the 24-hour rule. Clients 
should always ask for this information as soon as possible 
to avoid any dispute. It remains, however, my position that 
you do not have to ask for what the school systems own 
rules require it to give you. This mirrors the constitutional 
standard that criminal prosecutors must provide all 
exculpatory evidence to the defense. Once you receive the 
packet, careful examination is required. Although school 
systems generally redact the names of witnesses to the 
alleged misconduct, they often fail to do so thus providing 
fruitful areas of additional discovery. The statements 
are also good places to find inconsistencies among the 
various witnesses, which usually include faculty, staff and 
students. Most often, unless your client (student) is aware 
of her rights, they will be cajoled and coerced into giving 
a statement before they are permitted to contact their 
parents much less counsel. They will not be given a copy 
of that statement, and the first time you will see it is when 
you receive the investigative packet. 24 hours is not much 
time to prepare a defense. 

Another area of fruitful inquiry is whether anything 
seized because of a search is admissible. This will be 
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discussed in more detail infra. 
It is also worthwhile to challenge the school’s scope 

of authority. If a student is arrested off the school grounds, 
even by the school resource officer, for possession of 
drugs, a strong argument can be made that that behavior 
is not within the school’s scope of authority and should not 
result in a suspension or expulsion. It is harder to make this 
argument if a field trip or other school sponsored activity is 
involved. Use of social media off school property often gets 
students into trouble. Again, any use should be carefully 
examined to see whether a scope of authority argument 
can be made. As discussed further below, each jurisdiction 
may have its own nuances in each of these areas. 

The hearings are usually set before an individual 
designated by the superintendent of the local school board. 
They are usually known as the superintendent’s designee. 
Like judges, each of them has their own idiosyncrasies and 
preferences. It is crucial to try to find these out before the 
hearing. Some will let counsel cross-examine the school’s 
witnesses; some will not. Some are very receptive to 
legal arguments and others will simply rubberstamp the 
reporting school’s finding.

If you lose the hearing before the superintendent’s 
designee, you have the right to appeal to the full school 
board. If you lose there, the next level of appeal would 
be to the state board and then to the circuit court for the 
school’s jurisdiction.

Search and Seizure
Although the Supreme Court has stated that students do 
not lose their constitutional rights at the schoolhouse 
gate,2 students have far less protection from search and 
seizure while at school then off school premises. No 
warrant is necessary before a public school staff member 
can search a student, their backpack or their locker.3 

The Supreme Court in New Jersey v. T.L.O. 469 U.S. 325 
(1985) found that school officials are not subject to the 
traditional “probable cause” standard before engaging in 
a search. All that is necessary is “reasonable grounds for 
suspecting that the search will turn up evidence that the 
student has violated or is violating either the law or the 
rules of the school.”4

Maryland has made this process even easier for 
schools as it codifies the minimal protection provided to 
students. Section 7-308 of the Education Article of the 
Annotated Code of Maryland allows searches based on 
“a reasonable belief that the student has in the student’s 
possession an item, the possession of which is a criminal 
offense under the laws of this state or a violation of 

any other state law or a rule or regulation of the county 
board.”5 Section 7-308 also provides, at least initially, that 
the searching party may only be “[a] principal, assistant 
principal or school security guard.”6 However, if the county 
board authorizes a public school teacher (or teachers) 
in writing, they may be authorized to conduct a search 
on a school sponsored trip.7 The searching teacher also 
has to receive training before they can legally conduct a 
search. If your client is searched by a teacher, one area 
of inquiry is whether there is written authorization to 
permit the teacher to do so; and there is a record that the 
teacher received the training required under this section. 
Most, but not all, jurisdictions include a section stating 
that the search must be made in the presence of a third 
party. This is codified in Section (c) of 7-308. Because 
schools often neglect this, it may be used to suppress the 
results of a search. If the school resource officer (in some 
jurisdictions, a sworn law enforcement officer) conducts 
the search, you can still argue that the search, for the 
purposes of school discipline, is invalid if a third person 
is not present.

The statute also provides that a principal, assistant 
principal or school security guard may search “the 
physical plant of the school and its appurtenances 
including the lockers of students.”8 It further requires 
that the “right of the school official to search the locker 
shall be announced or previously published in the school 
(emphasis supplied).”9 If there is no evidence of a prior 
announcement or publication, you can argue that the 
search is invalid. The statute is silent about backpacks, 
purses or other items held by a student. Nevertheless, 
counsel should always take the position that the rules for 
searching an individual include any items possessed by 
the individual that are searched. 

The Code of Maryland Regulations (COMAR) 
addresses the issue of law enforcement officers serving as 
school security officers. It provides that law enforcement 
officers “shall conduct searches of students and the 
school premises in accordance with their established 
policies and procedures.”10 Nevertheless, counsel should 
always check to make sure a third person was present at 
the search. 

Special Education and School 
Discipline
If an accused student has an Individualized Educational 
Plan (IEP)11 under the Individuals with Disabilities 
Education Act or a plan under §504 of the Rehabilitation 
Act,12 then any expulsion or suspension hearing is not 
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valid unless there has first been a “Manifestation” Hearing. 
The Manifestation Hearing is to determine whether the 
student’s behavior was a manifestation of their disability. 
Specifically, the school must first determine if the alleged 
conduct in question was caused by, or had a direct and 
substantial relationship to, the child’s disability, or if the 
conduct in question was the direct result of the local 
educational agencies’ failure to implement the IEP. If either 
of those questions are answered in favor of your client, the 
expulsion/suspension hearing cannot proceed.     

For example, a student with cerebral palsy who was 
unable to control her bodily movements was charged with 
striking a teacher who was trying to restrain the student. 
Medical evidence was easily produced to demonstrate 
that the student was unable to control her movements. The 
case was quickly dismissed at the Manifestation Hearing. 

More commonly, however, is the case of a student 
who does something impulsive who is also diagnosed 
with ADHD or an Executive Processing Deficit. These 
cases depend heavily on expert witness testimony and the 
specific facts. For example, it is one thing to use ADHD as a 
manifestation defense if a student without thinking writes 
something negative on the board about another student 
or faculty member. It is more difficult to raise ADHD as a 
defense if the student gets into a fight with another student 
or teacher or posts threatening information on social 
media. In a recent case in which I was consulted, a student 
on the autism spectrum repeatedly struck his teacher when 
she was trying to prevent him from leaving the classroom. 
He was charged with assault under that jurisdiction’s code 
of conduct. Fortunately, the child’s treating therapist was 
able to be present at the Manifestation Hearing and easily 
was able to convince the members of the hearing that this 
behavior was a manifestation of his disability. As a result, 
no discipline was imposed.

Private School
It is beyond the scope of this article to discuss the 
virtually complete lack of protection in private schools. 
If your client is a private school student facing discipline, 
your strongest argument may be a breach of contract if 
the school does not follow whatever limited due process 
protections it has in its disciplinary code. Private schools 
often have lofty mission statements touting their 
community spirit and caring and compassionate values. 
These promises prove ephemeral as soon as a student 
gets in trouble. Tuition insurance is the best prophylactic 
approach.

Title IX 13

If you are representing a student charged with a Title Ix 
violation in a college or university, counsel again is faced 
with unfamiliar territory as normal due process protections 
do not apply. Colleges and universities are between a 
rock and a hard place as they try to comply with federal 
law mandates while avoiding liability for violating the 
constitutional rights of students accused of sexual assault 
or misconduct. This is an impossible quandary that will not 
be resolved until courts weigh in on the conflicts raised by 
the clash of fundamental rights created. Until the courts 
provide clarity on the issue, any student, faculty or staff 
member serving on a college’s or university’s adjudicatory 
board should make sure that he or she is covered by the 
institution’s insurance policy in the event of a lawsuit by a 
disgruntled accused.

The Fifth Amendment of the United States 
Constitution provides absolute protection against self-
incrimination in any case. Although higher education and 
adjudicatory processes are not criminal, the consequences 
of an adverse decision affect the fundamental rights of 
the accused. Colleges and universities routinely make 
adverse findings against an accused student who refuses 
to provide a statement explaining his or her version of 
events. It may be malpractice for an attorney to allow a 
client to testify at a school hearing in a situation where 
criminal prosecution is possible. Testimony offered at 
the school hearing may be used against the accused in 
a later criminal proceeding. In criminal cases, the jury is 
specifically instructed that no adverse inference can be 
drawn from the accused’s silence. In a school proceeding, 
no such instruction or inference is present. Normal human 
nature takes over when many believe that those who do 
not respond to charges against them must be guilty.

Many times, the same individuals who are charged 
with investigating sexual misconduct cases are part of 
the adjudicatory body or have ex parte communications 
with the adjudicatory body. Investigators will often tell 
the accused that “[w]e are here to help you. We need your 
side of the story.” Investigators often go so far as to tell 
the accused student that “they do not need a lawyer, just 
tell us what happened.” This taints the process from the 
beginning.

Colleges and universities vary widely regarding 
the amount, if any, of participation allowed by counsel. 
Adjudicatory staff often becomes visibly angry when 
attorneys participate. Under current federal law it now 
seems clear that a “trusted advisor”14 can include an 
attorney, so attorneys should no longer be excluded 
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from the process. Many schools, however, still take the 
position that attorneys cannot participate in the hearing, 
i.e. no cross-examination, no direct examination of the 
accused and no ability to challenge evidence presented by 
witnesses. Lawyers have an ethical obligation to be zealous 
advocates for their clients. Schools frequently only provide 
witness lists and proposed testimony shortly before the 
hearing, if at all. School staff becomes livid if lawyers try to 
communicate with the accuser and witnesses, yet lawyers 
have a professional responsibility to try to do just that.

Perhaps the worst provision of current regulations 
is the burden of proof. Historically, a clear and convincing 
evidence standard was used in all Title Ix investigations. 
During the Obama administration, as a result of a “Dear 
Colleague” letter (a letter written by the Office of Civil 
Rights instructing all colleges that receive federal 
funding that they must follow its guidelines in handling 
Title IX cases), this burden of proof was reduced to “a 
mere preponderance of the evidence.”15 Under the Trump 
administration, schools now have the flexibility to apply 
either the preponderance of the evidence or the clear and 
convincing standard.16 I have not yet seen a school raise 
its burden of proof from preponderance of evidence to 
clear and convincing. Schools are also allowed to prohibit 
appeals of the adjudicatory decision. This preposterously 
low burden, when facing accusations up to and including 
rape, guts the due process protection of any accused 
student. Any criminal defendant in the United States is 
presumed innocent. This presumption does not apply in 
school adjudicatory hearings. This makes fair hearings 
impossible. In the criminal system, prosecutors must turn 
over any exculpatory evidence. Colleges and universities 
do not have this burden. Schools often have video, pre- or 
post-encounter, of the accuser, and often have witness 
statements from those who interacted with the accuser 
both before and after the encounter. The school may have 
records of social media postings. Schools are reluctant 
and sometimes refuse to turn this material over to the 
accused. 

As long as the accused’s fundamental rights are 
ignored or diminished in sexual assault and misconduct 
cases under Title Ix, you can expect that litigation will 
continue. Lawsuits against colleges and universities 
have included claims for breach of contract, defamation 
and violations of the limited process required under Title 
Ix. Accused students should be treated with the same 
respect and dignity accorded to the accuser. No one 
should be the victim of a sexual assault or have to suffer 
the consequences of unfair treatment. The rights of the 
accused, however, must be protected.
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Cyberbullying: 
Causes of 
Action for A 
Social Problem 
By Thomas E. Gross

Introduction
Cyberbullying is a problem with consequences ranging 
from distraction at school to death. The legal strategy to 
combat cyberbullying so far has focused largely on the 
public school’s role in educating students and attempting 
to hold schools accountable for not fixing the problem 
first. But, focusing on schools may not be effective in 
winning relief for the victim, or deterring future bullying. 
Putting parents on notice of their child’s cyberbullying, if 
caught early on, might be a more effective strategy to nip 
the problem in the bud or set up an effective negligence 
action, later. Furthermore, parents and States Attorneys 
can help by filing criminal charges against the bully 
because cyberbullying in Maryland is a crime under 
Maryland Criminal Code Section §3-805. Parents of 
victims can receive restitution from the bully if convicted. 

Bullying is unfortunately common.1 In 2016, almost 
21% of students nationwide reported being bullied 
in some form.2 Bullying is broadly defined as “abuse 
and mistreatment of someone vulnerable by someone 
stronger, more powerful, etc.: the actions and behavior of 
a bully.”3

Cyberbullying currently is a criminal act codified 
in the Maryland Code, Criminal Law, §3-805. It also is 
known as Grace’s Law after Grace McComas, a victim of 
cyberbullying:

1 U.S. Dept. of Ed., Student Reports of Cyberbullying (No. NCES 2017-015), 
available at https://nces.ed.gov/pubs2017/2017015.pdf (last visited Mar. 
26, 2018).

2 Id. at page T1.

3 “Bullying”. Merriam-Webster Dictionary Online, available at www.merriam-
webster.com/dictionary/bullying (last visited Mar. 4, 2018).

“(b)(1) A person may not maliciously engage in a 
course of conduct, through the use of electronic 
communications, that alarms or seriously annoys 
another: (i) with the intent to harass, alarm, or annoy 
the other; (ii) after receiving a reasonable warning 
or request to stop by or on behalf of the other; and 
(iii) without a legal purpose.
(2) A person may not use an interactive computer 
service to maliciously engage in course of conduct 
that inflicts serious emotional distress on a minor 
or places a minor in reasonable fear of death or 
serious bodily injury with the intent: (i) to kill, injure, 
harass, or cause serious emotional distress to the 
minor; or (ii) to place the minor in reasonable fear of 
death or serious bodily injury.”  
(e) A person who violates this section is guilty of 
a misdemeanor and on conviction is subject to 
imprisonment not exceeding 1 year or a fine not 
exceeding $500 or both. 

 
This criminal provision may soon be updated to expand 
penalties, as “Grace’s Law 2.0” is moving through the 
Maryland Legislature. See SB726 (2018). Grace’s Law 2.0 
seeks to repeal the current criminal code provision, de-
fine electronic bullying as involving a series of harassing 
communications, and further, impose up to 10 years in jail 
for those who intentionally encourage another to commit 
suicide through cyberbullying. See Fiscal and Policy Note 
for SB726 (Third Reader Revised) (March 2018).

Editor’s Note: SB726 did not become law during the 
2018 Maryland General Session.

Doctor Dan Olweaus, a Swedish sociologist credited 
with the first comprehensive studies of aggressive 
behavior in minors now defined as “bullying,” defines 
bullying as 1) verbal or physical aggression, 2) repeated 
overtime, and 3) involving a power differential between 
the aggressor(s) and victim(s).4 This is similar to SB726’s 
focus on repeated online bullying behavior.

“Bullying” is further defined by Education Article of 
the Maryland Code, at Education, § 7-424.3, as a regulatory 
definition for school usage, as: 

 

4 Bazelon, Emily, Sticks and Stones: Defeating the Culture of Bullying abd 
Rediscovering the Power of Character and Empathy, pg. 28-29, Random House, 
2013. 
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“(2) “Bullying, harassment, or intimidation” 
means intentional conduct, including verbal, 
physical, or written conduct, or an intentional 
electronic communication, that:(i) Creates a 
hostile educational environment by substantially 
interfering with a student’s educational benefits, 
opportunities, or performance, or with a student’s 
physical or psychological well-being and is:

1.  Motivated by an actual or a perceived personal 
characteristic including race, national origin, 
marital status, sex, sexual orientation, gender 
identity, religion, ancestry, physical attribute, 
socioeconomic status, familial status, or 
physical or mental ability or disability; or

2.  Threatening or seriously intimidating; and 
(ii) 1. Occurs on school property, at a school 
activity or event, or on a school bus; or

3.  Substantially disrupts the orderly operation of 
a school. Md. Code, Education §7-424.1 Model 
Policy Prohibiting Bullying, Harassment, or 
Intimidation. 2017. 

Cyberbullying Litigation, Some 
Examples
The following are just a few examples of cyberbullying 
and its consequences. 

Phoebe Prince was a 15-year-old student at South 
Hadley High school in Massachusetts who hanged 
herself after what amounted to months of bullying, as 
recounted by Slate magazine in an in depth expose.5 This 
bullying included cyberbullying with insulting comments 
posted on her Facebook profile, harassment at school, 
and an unnecessarily mean split from a boy that Phoebe 
had come to rely on for emotional support. Phoebe 
moved with her mother to South Hadley from County 
Clare, Ireland, partly due to her emotional health and 
partly due to her parent’s separation. Phoebe was initially 
well-liked in South Hadley, but “drama” soon started due 
to romantic and loyalty entanglements that can seem 
banal to those who managed their way through that time 
in their life, but that are the living end of the World to the 
children involved. Classmates started targeting Phoebe 
for insults and online harassment after she confronted 

5 See, “What Really Happened to Phoebe Prince?” Slate.com, July 20, 2010, 
available at http://www.slate.com/articles/life/bulle/features/2010/what_
really_happened_to_phoebe_prince/the_untold_story_of_her_suicide_and_
the_role_of_the_kids_who_have_been_criminally_charged_for_it.html (last 
visited Mar. 29, 2018). 
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a former friend about her relationship with another boy. 
After months of bullying, Phoebe hanged herself in her 
mother’s apartment. Phoebe’s death resulted in massive 
media coverage, and criminal charges against several 
South Hadley students. The students were charged as 
adults for the deprivation of Phoebe’s civil rights. Several 
South Hadley students pled guilty to misdemeanors and 
received probation before judgment. The South Hadley 
School Board settled the law suit brought against them 
by Phoebe’s parents for $225,000.00.6

Lori Drew had a daughter. Lori Drew’s daughter was 
friends with a 13-year-old girl named Megan Meier and 
the mother wanted to know more. To find out what Megan 
thought of Lori’s daughter, Lori created a fake Myspace 
account for a boy named “Josh Evans.” Messages from 
the Josh Evans account started out sweet and flirtatious 
but turned sour quickly.7 The Josh Evans account accused 
Megan of being mean to her friends, and posted that 
Megan was “a shitty person, and the world would be better 
off without you in it.”8 Megan hanged herself shortly after 
receiving this last fake Josh Evan’s message. Lori Drew 
was ultimately charged and convicted of misdemeanor 
violations stemming from her use of a computer in 
interstate commerce to violate the Myspace terms of 
usage to create and post the Josh Evans’ messages. 
However, the trial Judge granted Drew’s Motion for 
Judgment of Acquittal, as Emily Bazelon recounts in her 
book Sticks and Stones.9 

Maryland’s own cyberbullying Law is named after 
Grace McComas, a 13-year-old girl who committed suicide 
after a months’ long cyberbullying campaign by a boy 
who allegedly sexually assaulted her, but who was never 
changed. This boy after the alleged assault continued 
to make harassing and threatening comments to Grace 
online. Grace was unable to deal with the harassment 
and committed suicide.10 

In two recent federal cases, one set of parents 
sought to obtain the cost of private education after having 
to pull their child out of public school due to bullying, and 
despite trying to have the school put a stop to it several 
times. In other instance, parents sought damages for the 

6  Bazelon, Emily, Sticks and Stones, supra note 4.

7  Id. at pg. 269 – 71. 

8  Id. at pg. 270. 

9  Id. at pg. 271

10  “Grace’s Law, a Cyberbullying Bill, called ‘Landmark Legislation’,” The Baltimore 
Sun Online, available at http://www.baltimoresun.com/news/maryland/howard/
ellicott-city/ph-ho-graces-law-passes-20130410-story.html (last visited Mar. 29, 
2018). 

bullying of their disabled child from the Maryland public 
school system under civil-rights and negligence theories. 
Both matters were dismissed by preliminary motions 
practice at the pleading stage.11

The Trouble with Schools.
Taking on schools may be a difficult legal strategy and 
ultimately won’t significantly reduce cyberbullying. 
Schools are extensions of the Maryland state 
government, with certain privileges and immunities not 
held by non-governmental defendants. Discriminatory 
bullying targeting a protected class may be actionable 
under various local, state and federal laws, each with 
their own administrative prerequisites. Just because 
Maryland schools have bullying regulations, and further 
local policies, this may not make them liable for being 
unable to prevent bullying. Further, cyberbullying occurs 
online, and often, the cyberbullying does not take place 
at school, or at a school function. It can be difficult to 
show that an online activity that takes place outside of 
school relates back to a school’s duty to act. Lastly, any 
legal strategy that focuses on a school district should 
consider whether the activity may be protected speech 
independent of the subjective effect the speech may have 
on the victim.  

Protected Speech at School:
In Chaplinsky v. New Hampshire, 315 U.S. 568(1942), 
the Supreme Court upheld a conviction of a Jehovah’s 
Witness for calling a police officer a “damned fascist”.12 
The Supreme Court held that certain speech is not 
protected by the First Amendment, such as “lewd and 
obscene, the profane, the libelous, and the insulting or 
“’fighting’” words -- those which, by their very utterance, 
inflict injury or tend to incite an immediate breach of the 
peace.”13 While it is hard to imagine Chaplinsky happening 
today in the adult world, in the online juvenile world, it can 
seem like a bunch of Chaplinskys, all shouting fighting 
words at each other all the time. 

11  Bulgarino, et. al., v. The Howard County Board of Education et. al., Civ. No. MJG-
10-2608-3103, Mem. Op. (D. Md. Sept. 12, 2011) (J. Garbis), available at https://
www.plainsite.org/dockets/ks1375lg/maryland-district-court/bulgarino-et-al-
v-the-howard-county-board-of-education-et-al/ (last visited Apr. 2, 2018); and 
Richard A. Wright, et. al., v. Carroll County Board of Education, et. al., Civ. No. 
11-CV-3103, Mem. Op. (D. Md. May 24, 2012) (J. Hollander), available at https://
www.gpo.gov/fdsys/granule/USCOURTS-mdd-1_11-cv-03103/USCOURTS-mdd-
1_11-cv-03103-0 (last visited Apr. 2, 2018). 

12  Chaplinsky, at 570.

13  Id. At 572. 
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Students do enjoy speech protections while at 
school or during school functions. In Tinker v. Des Moines 
Independent School District, 393 U.S. 503, (1969), the 
Supreme Court stated that minors do have limited speech 
rights at school, and found that the wearing of black arm 
bands to protest the Vietnam War did not “materially 
or substantially” interfere with school operations.14 
The material or substantial interference standard is 
presumably the highest standard for reviewing school 
speech cases. Tinker has never been overruled, but the 
Supreme Court worked its way around Tinker in later 
cases to make it easier for schools to regulate the speech 
of students. 

In Bethel School District No.403 v. Fraser, 478 U.S. 
675 (1986), the Supreme Court held that the school could 
remove a student from future consideration as a class 
speaker at graduation and suspend the student from school 
for making a sexually explicit speech at a school assembly, 
even though the speech was tied to the endorsement of a 
candidate for a student-elected position.15 

In Morse et. al. v. Frederick, 551 U.S. 393 (2007), 
the Supreme Court upheld a suspension of a student for 
displaying a banner stating “Bong Hits for Jesus”, during 
a school activity. The Supreme Court did not determine 
that the banner constituted a material or substantial 
interference with a school function, but rather determined 
that taking down the banner was appropriate because 
schools have an “important” interest in preventing the 
promotion of illegal drug use at school functions. 

While lewd and/or purely aggressive bullying likely 
lacks free speech protection, one should be mindful that 
political speech by minors is protected and/or could be 
raised as an affirmative defense in bullying disputes. 
The research for this article has not yet located such an 
example.

What Can Lawyers Do? 
To date, the focus of bullying and cyberbullying legal 
action has largely centered on suing the public-school 
authority and charging the minor children criminally. 
And, while there has been some monetary success 
focusing on the school authority, the rates of bullying and 
cyberbullying has not abated.16 

14  Tinker, at 509. 

15  Fraser, at 678. 

16  U.S. Dept. of Ed., Student Reports of Cyberbullying (No. NCES 2017-015), 
available at https://nces.ed.gov/pubs2017/2017015.pdf (last visited Mar. 26, 
2018).

With the availability of Social Media sites like Twitter, 
Instagram, Facebook, and Ask.FM, a lot of bullying can 
now take place online, and out of the direct supervision 
of the school. Legal action against bullies could shift 
to include suits against the platforms that enable 
cyberbullying and also the parents of alleged bullies, 
who are both better situated to curb bullying activities by 
denying the child access to social media. 

Lawsuits against internet platform providers are 
beyond the scope of this article. These service providers 
have various commercial protections, including but not 
limited to 1996 Section 230 of the Communications 
Decency Act (CDA), which differentiates them from a 
traditional publisher. This being said, many Internet 
platform providers have ways to make complaints to 
have bullying posts and hate-speech taken down, and 
many online forums for chatting do ban some abusers.

If a lawyer becomes involved early on, and before 
the more dramatic harms often seen in the media occur, 
a cease-and-desist letter to parents and other authorities 
could be issued. Putting the parties on notice and 
mentioning negligence and/or gross negligence causes 
of action, among other colorable torts may ensure a 
resolution before formal legal action is necessary.17

Facebook is the largest platform for children to 
interact online and where they have reported the most 
cyberbullying.18 In addition to public platforms like 
Twitter and Instagram, anonymous sites like Ask.FM are 
frequently used by children to post content ridiculing 
and shaming others and often allows the perpetuation of 
bullying.19 These platforms can all be linked to each other 
creating an exponential cacophony of harassment that 
can have grave consequences. 

Parents
Parents could be put on notice and pursued for negligence 
over failing to attempt to control their child’s bullying, as 
discussed above. Maryland law allows for negligence 
claims made directly against the parents of a tortious 
child, but the parent must have known that the child had 

17  Lawyers might find these torts also useful: Intentional Infliction of Emotional 
Distress, False Light, Invasion of Privacy, Libel, and Slander as to Chastity (which 
is a statutory action codified at Md. Code, Courts and Judicial Proceedings, § 
3-501). 

18  Bazelon, Emily, Sticks and Stones: Defeating the Culture of Bullying abd 
Rediscovering the Power of Character and Empathy, pg. 258-259, Random House, 
2013.

19  For example, an anonymous user could post a questions like “Why is Rebecca 
such a slut?” to which other posters would respond as to why they think Rebecca 
lacks chastity, and all responses would be viewable by the victim. 
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previously engaged in the same or similar activity to the 
actions complained of.20 

Maryland allows judges to order a parent to pay 
restitution to a victim in criminal cases of cyberbullying.21 

For example, if a child is suspended from school 
multiple times for bullying another child online, and they 
continue to bully either the original victim, or a new victim 
online, the parents could be liable because they knew 
that the child was engaging in harmful activity online 
and did nothing about it. If the parents do not have prior 
knowledge of a child’s harmful acts in a specific way prior 
to the action complained of, a plaintiff must show that 
the parent induced or approved of the action, or was an 
agent or servant of the child.22 

In Conclusion
Research for this article indicates that suits for 
cyberbullying are fairly new, and relatively infrequent. For 
example, in 2017, Maryland sentenced two defendants to 
jail, and eight defendants to probation under Maryland’s 
cyberbullying criminal statute.23 It is worthy of further 
study to determine the number of civil suits in Maryland 
relating to bullying and cyberbullying. 

When contacted by a potential client, attorneys 
should consider: what Social Media outlets were used 
for the bullying; what specifically was written or posted 
online and do the actions meet the Maryland elements of 
Maryland Code, Criminal Law, §3-805, or any amendments 
to the code that may have been enacted by the Legislature? 
Were the online postings a one-off, or repeated? Further, 
do the perpetrator’s actions meet the definition of 
bullying in the school district the perpetrator and victim 
attend; has the school been notified either by the victim 
or the victim’s parents; and has the school notified the 
perpetrator and the parents of the perpetrator? 

Of course, has this been brought to you early on, in 
the middle, or after some tragedy? 

More questions: What, if any, action did the school 
take to stop the bullying; what, if any, action has the 
perpetrator’s parents taken; do the actions of the school 
seem appropriate? Do the school’s actions place the 
victim in more harm by publicizing the victim, or forcing 
the victim to interact with the perpetrator?

20  Lanterman v. Wilson, 277 Md. 364, at 369, (1976). 

21  MD Code, Criminal Procedure, § 11-604. 

22  Lanterman, 277 Md. 364, 370. 

23  Fiscal and Policy Note, Third Revised: SB726 (March 2018). 

What about social media: Did the school, the 
victim, or the parents of the victim report the bullying to 
the social media company; what action did the social 
media company take to alleviate the harm; what is the 
policy of the company regarding bullying on its site; if the 
offending site or post has not been removed, how many 
times has the company been notified about the content? 
Is it possible to sue the homeowners’ insurance policy for 
the act of abuse that occurred from a home computer?

What about damages: What damages has the 
victim suffered such as therapy, physical or mental injury, 
medical bills, out-of-pocket expenses, potentially tuition 
for a new private school if there are no other public school 
options available? What are the filing requirements for 
suits against a public entity such as a school district or 
administrator and what immunities do they enjoy? Have 
all administrative remedies been exhausted? 

It is important to note that most, if not all, social 
media platforms have reporting tools available to 
users to report cyberbullying. However, their ubiquity 
and responsiveness vary. It is worthy of investigation 
to determine how easily a potential client could have 
reported an issue to the platform. 

It should be the goal of the profession to not only 
compensate victims of bullying and cyberbullying, but 
also reduce the number of future victims. Parents and 
social media companies can simply pull the plug on a 
bully before more serious consequences arise. 
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Causes of 
Action Against 
a School under 
IDEA
By Nicole Joseph 

The Individuals with Disabilities Education Act (IDEA), 
20 U.S.C. §1400, et seq., 34 C.F.R. part 300, protects the 
educational rights of students with disabilities. IDEA 
provides children with a wide range of disabilities with 
the opportunity to fully participate in and meaningfully 
benefit from, a free and appropriate public education 
(FAPE). This includes “specially designed” instruction 
and “related services” necessary to enable the child to 
access the general education curriculum. These services 
must be provided in the “least restrictive environment” 
that can meet that child’s needs, which means in general 
education whenever possible, and then along a continuum 
of placements from primarily in general education to 
separate “non-public” schools. Because approximately 
12 percent of Maryland school children are identified as 
students with disabilities under IDEA, it is likely that you 
may encounter legal concerns related to parent’s rights 
under IDEA.

On a practical level, you may hear from a parent 
that there are difficulties with a school at number of 
points along the special education path. First, school 
systems are affirmatively obligated to identify students 
with disabilities in their districts, an obligation known 
as “child find.” Although districts have this obligation, 
parents are often the first to notice indicators of a 
possible disability and can and should ask the district to 
evaluate their child. The identification of disabilities (or 
lack thereof) is sometimes contested, especially with 
disabilities that districts have been slow to recognize 
properly, like dyslexia. Once a child is identified as 
needing special education, the district must develop an 
Individual Education Plan (IEP). This document can be 
lengthy and hard to understand, but like any other legally 
enforceable document, it is critical that it be drafted 

well to avoid later problems. Although parents often 
attempt to navigate IEP development themselves, they 
would be wise to seek the assistance of a professional 
special education consultant or an attorney who regularly 
practices special education law to head off more costly 
and frustrating problems later. Once the IEP is developed, 
districts must implement it with fidelity, and collect data 
to monitor the student’s progress on specific IEP “goals 
and objectives.” Developing IEP content and monitoring 
progress is laborious, and often a point of contention 
between schools and parents. Such was the case for the 
family of Endrew F., which lead to a landmark Supreme 
Court decision last year.

In Endrew F. v. Douglas County School District, 137 
S. Ct. 988 (2017), the Supreme Court considered the 
question that many parents and school systems have 
been debating for years: how much student progress 
is sufficient? “Drew” was a student with autism who 
made little progress in his public school from first grade 
to fourth grade. The public school did not effectively 
address the behaviors related to Drew’s autism, impeding 
his progress. Drew’s parents enrolled him in a private 
school where he was provided with appropriate services 
and made considerable progress. As is allowed under 
IDEA, Drew’s parents exhausted administrative remedies, 
then sued the school system for reimbursement of the 
cost of Endrew’s tuition. The Court of Appeals for the 10th 

Circuit ruled in favor of the school district, refusing tuition 
reimbursement. The parents appealed to the Supreme 
Court. 

Where 10th Circuit interpreted Board of Education 
v. Rowley, 458 U.S. 176 (1982) as requiring “merely more 
than de minimis” student progress, in a unanimous 
decision, the Supreme Court held that “a student offered 
an educational program providing merely more than de 
minimis progress from year to year can hardly be said to 
have been offered an education at all. For children with 
disabilities, receiving instruction that aims so low would 
be tantamount to sitting idly…awaiting the time when they 
are old enough to drop out.” The Court gave additional 
guidance on determining sufficient progress: “a school 
must offer an IEP reasonably calculated to enable a 
child to make progress appropriate in light of the child’s 
circumstances… every child should have the chance to 
meet challenging objectives.” Distinguishing between 
a student who was placed in a mainstream classroom, 
and one who was not, the Court also said, “For children 
receiving instruction in the regular classroom, [FAPE] 
would generally require an IEP reasonably calculated to 
enable the child to achieve passing marks and advance 



from grade to grade.” In February 2018, the United States 
District Court reconsidered Drew’s case in light of the 
Supreme Court’s decision and determined that Drew’s IEP 
was not “appropriately ambitious.” 

Whether it is in the context of a resolving a custody 
issue, planning for a family’s financial future, or at dinner 
with friends, you may speak to parents who are having 
difficulty ensuring that their child is receiving a Free and 
Appropriate Public Education. It is important to remind 
parents that they have legally enforceable rights under 
IDEA to have their child’s disability properly identified, 
and for their child to receive specialized instruction, 
services and supports to allow appropriate progress for 
that individual child-- under a more demanding standard 
after Endrew F.
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Educational 
Services and 
Disciplinary 
Protections for 
Public School 
Students with 
Disabilities
By Mark B. Martin and  
Jennifer A. Falter 

Congress has promulgated two statutes which protect the 
rights of students with disabilities and ensure they receive 
a free appropriate public education (FAPE) to meet their 
unique needs: The Individuals with Disabilities Education 
Act (IDEA) and Section 504 of the Rehabilitation Act of 
1973.

The IDEA
Maryland provides educational assistance to children 
with disabilities from birth to three through the Infants 
and Toddlers program.1 This assistance, known as Early 
Intervention Services are available in each of Maryland’s 
24 jurisdictions through local Infants and Toddlers 
Programs (ITP) that are overseen by the Maryland State 
Department of Education (MSDE).

When a child with an eligible disability turns three 
they are entitled to special education and related services 
that are delivered pursuant to an Individualized Education 
Plan (IEP) developed in accordance with the requirements 
of the IDEA. Broadly, an IEP is a legal document that 
describes the student’s unique educational needs, 
identifies their present levels of academic and functional 

performance, includes measurable annual goals and 
short-term objectives, and details the specific special 
education and related services that will be provided to 
help the student attain those goals and make reasonable 
progress in the general education curriculum.2  

To ensure the delivery of appropriate educational 
services to students with disabilities, Congress established 
a comprehensive procedural scheme to protect the 
child’s rights and to ensure that appropriate evaluations 
and professionals are utilized to develop a meaningful 
educational program. The procedural scheme is designed 
around six main principals: (1) identifying students who 
are suspected of having disabilities; (2) evaluating those 
students to discern why and how they are struggling; (3) 
determining if the student is eligible for special education 
pursuant to the IDEA and developing an individualized 
educational program; (4) educating students with 
disabilities to the maximum extent appropriate with non-
disabled peers; (5) ensuring that parents and student have 
equal participation in the process; and (6) providing due 
process safeguards to protect the rights of children with 
disabilities and their parents.3

Child Find
The Child Find mandate requires that school systems 
identify and evaluate any student between the ages of 
three and 21 who is suspected of having a disability that 
is negatively impacting the student’s learning or behavior. 
The Child Find mandate includes students that attend 
either private or public schools.4 Importantly, the obligation 
of a local school system to consider whether a child is 
eligible for educational services under the Act is triggered 
under the lower standard of “suspicion of a disability” 
and not whether they are eligible, which is a much higher 
standard. The statutory scheme requires that public school 
personnel engage the parent as equal partners in the IEP 
process, and as appropriate, the student.

Evaluations
When a local school system suspects that a student in its 
jurisdiction, whether attending a private or public school, may 
have a disability, it is required to evaluate the student in all 
areas of suspected disability to determine if they are eligible 
under the IDEA.5 The purpose of the evaluation process is 
to ascertain the student’s present levels of academic and 
functional performance and to collect data and information 
to be used by an IEP team to determine the student’s needs 
for special education and related services. The goal of the 
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evaluation process is to answer the questions: Why is the 
student struggling in school? What are the areas in which 
they may need educational assistance?

The Initial Evaluation of a student suspected of 
having a disability must be completed within 60 school 
days of receiving parental consent.6 When a parent 
notices signs that their child is struggling in school and 
may need to be evaluated for a suspected disability, the 
request should be made in writing and dated, and a copy 
of that written request should be retained. Sometimes 
the request is refused by the school with a response to 
parent concerns that may include “needs some more 
time to catch up” or “students mature at different rates” 
or “let’s wait awhile and see how it goes.” These types 
of responses occur most often during a student’s early 
elementary school years and the risks in agreeing to wait 
before evaluating the student can be high. It is during 
those early years that students foundational learning 
skills must be developed and it is during this time that the 
greatest opportunity for improvement exists. 

If a student is already receiving special education 
services through an IEP, the school system is required to 
examine if their academic achievement and functional 
performance goals are being met. When those goals 
are not being met, the school system will request a re-
evaluation. A re-evaluation can also be requested by the 
child’s parents or teachers.7 At a minimum, the school 
system must consider whether to re-evaluate the student 
triennially to assess their progress, continued eligibility 
and need for different or additional services.

Eligibility
After evaluations are completed, an IEP team meeting 
is convened to review the evaluations and determine 
eligibility. Pursuant to the IDEA, a copy of all evaluations 
are to be provided to the parent and Maryland law 
requires that the parent receive those documents at least 
five business days in advance of the IEP team meeting.8 
The IEP team meeting must include a general educator, 
a special educator, the parent, an administrator and any 
other individuals who have knowledge or special expertise 
regarding the child, including related services personnel, 
as appropriate.9 

To qualify for special education services, the IEP 
team must review the evaluations, parental input and 
the child’s classroom and functional performance and 
determine if the student has one or more qualifying 
disabilities,10 the disability has an educational impact 
and as a result the student requires special education 

services11 to address the educational deficit. If a student 
is eligible for special education services, this includes 
the provision of necessary related services12 required for 
them to receive educational benefit.

IEP Development
Once the student is determined eligible for special 
education, then the IEP team has 30 days to develop 
an IEP. An IEP must detail a student’s current levels 
of performance, any modifications to the educational 
program and accommodations available to the student and 
supplementary aides and services that may be necessary for 
them to receive a FAPE. Additionally, the IEP must contain 
annual goals and objectives which inform the decision 
regarding the necessary special education services and 
appropriate educational placement for the child. 

A mandate of the IDEA is that students be 
educated in the least restrictive environment (LRE) to the 
maximum extent possible. However, if the school cannot 
fully implement the educational program described in 
the IEP then they must pay for the student to attend a 
private special education school that can provide those 
educational services. 

Publicly Funded Educational 
Placements
In Maryland, private schools that solely serve special 
education students are termed “non-public schools.” 
Typically, a student in a non-public school is a student 
eligible for special education services across his or her 
entire day as well as a small class size and frequently 
related services such as speech and language therapy, 
occupational therapy, physical therapy or social skills 
training. Prior to a public-school system placing the 
student in a non-public placement, an IEP must be 
developed and will generally reflect the extensive needs of 
the student and requisite services required to meet those 
needs. If the IEP team concludes that there is no public 
school option in their jurisdiction to meet the student’s 
needs, then they may consider a non-public placement. 

If a parent believes that their child requires a 
non-public placement to make reasonable educational 
progress, they can unilaterally place the student at a 
non-public placement, at their own expense, and seek 
reimbursement from their local school system. However, 
prior to contracting or enrolling their child in a non-public 
placement, specific notice requirements must be met to 
protect their legal rights.13 
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Legal Remedies for Denial of 
FAPE
The primary issue addressed in special education 
disputes is whether the IEP and placement provided 
by the school system enables the student to make 
appropriate educational progress. The term “appropriate” 
is not defined by the statute or regulations. The Supreme 
Court initially outlined the contours of educational benefit 
by concluding that the IEP must be reasonably calculated 
to enable the child to make adequate progress.14 Last 
year, the Supreme Court revisited the Rowley standard and 
clarified it with a “markedly more demanding“ test.15 To 
meet its substantive obligation under the IDEA, a school 
must offer an IEP reasonably calculated to enable a child 
to make progress appropriate considering the child’s 
circumstances. 

The IDEA requires the state educational agency to 
establish an impartial hearing process to resolve special 
education disputes. A parent or the local educational 
agency (LEA) may initiate an impartial due process 
hearing on any matter relating to the identification, 
evaluation, or educational placement of a child with a 
disability, or the provision of FAPE to the child.16 Whenever 
a due process complaint is filed a Resolution Meeting is 
convened, within 15 days for education matters and within 
seven days for discipline matters, to try and resolve the 
complaint. A parent may alternatively request mediation 
in lieu of a resolution session, which are handled by an 
administrative law judge (ALJ) through the Maryland 
Office of Administrative Hearings (OAH).

If no resolution can be reached, a due process 
hearing is held before an ALJ from OAH to determine 
if the student received a FAPE. The burden of proof is 
on the party bringing the action. As the Supreme Court 
has noted,17 these cases are a battle of the experts and 
a parent should be prepared to present experts in the 
respected subject matter fields at issue such as special 
education, psychology and speech language therapy.

There are no damages in a due process hearing. 
The court may order equitable relief which can range 
from a modification to an IEP, an increase or decrease in 
educational services, a change in educational placement 
for the student or reimbursement for the costs of student 
privately placed in a non-public school. If a parent is a 
“prevailing party” in the due process hearing the school 
system must reimburse the parent for the attorney’s fees 
incurred in pursuing the litigation. 

Section 504 of the Rehabilitation 
Act
Some students with disabilities may not qualify for special 
education pursuant to the IDEA. Instead, those students 
may qualify for a “504 Plan” pursuant to Section 504 of 
the Rehabilitation Act of 1973. Section 504 provides that 
no otherwise qualified individual with a disability shall, 
“solely by reason of his or her disability, be excluded from 
participation in, be denied the benefits of, or be subjected 
to discrimination under any program or activity receiving 
federal financial assistance.” 

The Office of Civil Rights has clearly stated that 
the obligation of public school systems for students who 
qualify under Section 504 are not limited to simply providing 
extra time on tests and assignments. The implementing 
regulations have indicated that students with disabilities 
are entitled to a FAPE, including students who do not 
qualify under the IDEA. School systems need to provide 
sufficient 504 Plans for students with disabilities to ensure 
they are able access and participate in their educational 
program and are able to benefit from the educational 
services offered to students without disabilities.

If there is a dispute between parents and a school 
system regarding whether the school system has made 
FAPE available to a child, the dispute is subject to the 
due process procedures of the Act which include an 
impartial due process hearing.18 In order to establish 
a 504 violation, child need only show: (1) that the child 
is disabled as defined by the Act; (2) she is “otherwise 
qualified” to participate in school activities; (3) the school 
receives federal financial assistance; and (4) she was 
excluded from participation in, denied the benefits of, or 
subject to, discrimination at the school. Some circuits, 
including the Fourth, have held that the plaintiff/child 
must demonstrate “bad faith or gross misjudgment in 
addition to the denial of a FAPE” based on the child’s 
disability.19 

Disciplinary Actions of Students
In 1979, the Supreme Court established that a public 
education is a property interest protected by the 14th 
amendment to the United States Constitution.20 The Court 
held that a suspension or expulsion impacts a student’s 
protected interest and consequently they are entitled 
to due process protection. Like all cases in which the 
government seeks to take away a protected interest, the 
level of process due is related to the level of infringement 
on the individual’s right.
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Types of Removal
School Boards have created a variety of ways to label 
student removals. Whether they are suspensions, 
expulsions or administrative transfers they all involve 
the removal or exclusion of the student from his or her 
current educational environment. Maryland law limits 
the authority of a principal to remove a student to no 
more than ten school days. Any removal beyond ten 
days requires the approval of the superintendent or their 
designee.

MD State Board of Education
For decades, Maryland and many other states approached 
student misconduct with a criminal mindset and many 
systems implemented a “zero tolerance” policy. More 
recently, educational research suggested a reversal of 
these policies recognizing that children are better served 
when they are in school rather than excluded. In 2012, 
MSDE issued a School discipline report with far reaching 
recommendations to change state policy and reduce the 
number of students being excluded from school.21 

The State Board redefined removal as:

·	 Short term suspension: three days

·	 Long term suspension: four to 10 days 

·	 Extended suspension: over 10 days

The expulsion category has been eliminated and the 
goal is to refocus local boards from zero tolerance to 
educational impact. This has resulted in significant 
changes which have reduced the days students miss 
school, ensured the provision of school work to students 
removed from school and raised the age of suspension in 
many jurisdictions.

Are all discipline removals 
entitled to Goss protections?
The length of the removal determines the extent of the 
protection afforded each student. Suspensions for less 
than 10 days are entitled to limited statutory protections, 
such as an opportunity to be heard and an opportunity to 
appeal. For extensions greater than 10 days, a review and 
opportunity to be heard before the superintendent or their 
designee will be provided.

 An attorney must take swift action when a 
client is faced with a suspension or expulsion. A letter 

objecting to the suspension and proposed expulsion 
should be immediately filed with the school and if 
appropriate superintendent’s designee. A request of 
all educational records should be made to include 
specifically those related to the student’s removal such 
as witness statements, police reports and administrator 
reports. There is no bar to receiving such reports based 
on educational privacy laws, and any such contention 
can easily be resolved with a redaction of other student’s 
personally identifiable information. 

Students with Disabilities
Federal and state law provide additional protections 
for students with disabilities to ensure that they are 
not being removed from school because they have a 
disability. Pursuant to the IDEA Congress established that 
a proposed 10 day or greater exclusion triggers statutory 
protection and procedural safeguards for students with 
disabilities. Both federal and state laws provide that 
a 10 day removal for disciplinary reasons is a change 
in placement entitling a student to constitutional due 
process as first established by the Supreme Court.22 

This 10 day threshold can be met through a single 
proposed suspension or a pattern of removal during a 
school year. There is no bright line test to establish the 
pattern. A strong connection between the conduct and 
disability as well as a shorter period between removals 
can provide a stronger argument that a pattern exists. 
If removal is 10 days or greater, this triggers the school 
system’s obligation to provide a review of the student’s 
conduct to determine its relationship to the student’s 
disability and whether the student was receiving 
appropriate services to address their disability.
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The Manifestation Meeting
Within 10 days of proposed removal that would result in a 
change in placement an IEP team must meet and consider 
relationship between student’s disability and student’s 
conduct to determine if the conduct was a manifestation 
of the students’ disability. This is known informally 
as a manifestation meeting.23 At this meeting, the IEP 
team must consider all relevant information, including 
evaluation and diagnostic results, information provided 
by the parents, observations of the child and the child’s 
IEP and placement. Parents can bring witnesses and 
should present an expert if possible via letter, telephone 
participation or in person.

The IEP team must answer two questions: (1) Was 
the conduct caused by, or had a direct and substantial 
relationship to, the child’s disability? (2) Was the conduct 
in question a direct result of the district’s failure to 
implement the IEP? If either condition is met, the school 
must consider the behavior a manifestation of disability.24 
The child cannot be removed from school for 10 days 
or greater and the student must be returned to their 
educational placement.

In preparing for the manifestation meeting the 
attorney must explore past discipline, education and 
mental health history. It is best to obtain an expert to opine 
on relationship between conduct and disability if that can 
be done quickly. If needed, utilize telephone participation 
to bring in experts on short notice. You should ensure that 
you have time to review reports, witness statements and 
school records. Importantly, the manifestation meeting 
must occur prior to any suspension hearing held by the 
superintendent or their designee.

Results of Manifestation Meeting 
Determine Next Step
If the conduct is determined by the team to be causally 
related to the disability, the IEP team must review and 
modify the student’s IEP to address the conduct and to 
ensure the safety of the other children and staff. This 
includes conducting a Functional Behavioral Assessment 
(FBA) and creating or modifying, if necessary, a Behavioral 
Intervention Program (BIP). Please note that a BIP is not 
a behavioral contract but a behavioral plan designed 
to reduce negative behaviors by providing appropriate 
supports and incentives to replace them with a positive 
substitute behavior. It is meant to be educational, not 
disciplinary.

Mandatory Removals
Whether or not the student’s behavior is a manifestation 
of their disabilities, certain conduct allows the school 
to implement a 45 school day removal to an Interim 
Alternative Educational Setting (IAES). This occurs when 
the conduct is one of the federally enumerated serious 
violations: 

·	 Dangerous weapons

·	 Possession or use of illegal drugs

·	 Sale of controlled substance

·	 Infliction of serious bodily harm as defined by 
federal code. 

If a student is placed in an IAES, the school system is 
required to provide the student with the opportunity to 
participate in general education curriculum and with 
services and modifications to allow child to progress 
towards meeting goals and objectives outlined in their IEP.
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Preparing 
a Child for 
Deposition 
when they 
Sometimes Say 
the “Darndest” 
Things!
By Gwen-Marie Davis

Generally, preparing a typical client for deposition is a key 
part of litigation. However, preparing a child for deposition 
is an entirely different ball game. Children sometimes say 
the “darndest” things, so preparation helps to prevent 
what might happen during deposition. 

Preparation
Preparing your client for deposition begins long before 
the actual deposition. During the initial meeting with your 
minor client, let the child know that he or she must talk to 
his or her parent/guardian about their injuries. Make sure 
the parent/guardian is journaling or recording whatever 
the child says about their injury and observations. The 
journal will be helpful in reminding the child of the pain 
and suffering he went through. 

 When the scheduled deposition is imminent, meet 
with the child in an environment they are comfortable 
with. This will help them feel comfortable with you. When 
talking to the child, bend down and interact with the child 
at the same eye level. This will help improve the child’s 
comfort level with you. When meeting with your minor 
client, review with them some of the things documented in 
the journal. Prepare your minor client to be able to specify 
how the injury has affected them and to be able to provide 
short, concise examples. Let your minor client know that 

they can retell those examples during the deposition. 
Help them by asking for examples of how the injury has 
changed things that he does at school, with friends, 
during recess, and sports. Many kids have been teased, 
but a lot of them don’t even want to tell their parents that 
they have been teased. Make sure they know that this 
would be a good time to talk about being teased at school 
if it was because of an injury. Be prepared to repeat what 
you discussed during the deposition preparation meeting 
on the day of the deposition. 

During the deposition preparation meeting, listen to 
your minor client. Ask the child, how they are feeling. Ask 
questions like, “Are you nervous?” and “Are you scared?” 
It is your job as the minor client’s counsel to help combat 
your minor client’s fears, worries or concerns. Tell your 
minor client what they can expect at the deposition. 
Practice questioning your client pretending that you are 
in the deposition. 

Depending on the age of your client, you will probably 
need to break up your prep sessions. Don’t spend more 
than an hour per meeting preparing the client. 

Make sure they know that it is acceptable to get 
upset during the deposition, and that it is normal to have 
these feelings.

Leave the Legal Jargon
When speaking to your clients, remember that you are 
speaking to a lay person and not a colleague. Leave that 
talk elsewhere. This is especially true for children as 
clients. Make sure the child can relate to you! Find out 
what the client likes. Bond with your client over their 
favorite sport or movie. 

When preparing your child witness for a deposition, 
speak to them on an elementary level. Make sure they 
understand what you are saying to them. Even the word 
“deposition” will likely sound intimidating to a minor 
client. Explain to the minor what a deposition is. Break it 
down so that the child will understand.

For example, if you are preparing the child for a dog 
bite deposition, let the child know that this is her chance 
to tell the opposing lawyer what happened when the dog 
bit him. Remember to remind the child to always tell the 
opposing lawyer the truth.

Make the child repeat back whatever you tell them 
to make sure that he understands what you told him. 
Remind the child of important factors, such as whether 
or not the dog was on a leash when the dog bite occurred.

During this meeting do not leave anything to chance. 
Remind your minor clients of the following:
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1.	 Do not answer a question they do not under-
stand.

2.	 Do not guess when answering a question.

3.	 If they do not know the answer to a question, 
that’s okay.

4.	 The opposing attorney who is conducting the 
deposition is not their friend, no matter how 
friendly they may seem.

Protect Your Child Witness
Deposition testimony is often paramount to your case 
and it’s too important not to leave anything to chance.

During the deposition, it is your job to protect your 
minor client. Don’t let your child witness get fatigued. 
Remind the child that they can take a break during the 
deposition. If the child does not ask for a break during 
deposition testimony, it may be a good idea to ask for a 
break for them. 

If multiple witnesses are being deposed during a 
deposition, it may be wise to have the child deposed first. 
Can you imagine how tired a 10-year old child would be, 
after sitting through two or more depositions before his 
own? It might be a set-up for a complete disaster. He may 
say anything to be done with the deposition once it’s time 
for him to be deposed.

It is also a good idea to make sure your minor client 
stays hydrated and has access to snacks. This will help 
keep the child alert, and not want to just rush through the 
deposition.

Stay Engaged
When defending a deposition, it is important to stay 

engaged. It is not enough to just occupy a seat. Especially 
when you are defending a child. Listen closely and make 
objections when appropriate. Be ready to ask questions at 
the end of the deposition if you need to fix any testimony. 

Positive Feedback
If you talk to your child client during a break (or after 

the deposition), let him/her know that he/she did a good 
job. Do not scold the child, even if that child messed up 
during deposition. I was tempted to do this once during a 
deposition of a child. Before the deposition, the child told 
me how bad the dog bite scar on his face made him feel. 

He told me how he hated to look in the mirror and told me 
that he is reminded of the dog bite each time he looks 
in a mirror. During deposition, when opposing counsel 
asked him whether the dog bite still bothered him, the 
child did not respond at all in the way we had prepped 
him. Remember, litigation is a marathon. The last thing 
you want is for the child to shut down. Whatever happens 
during the deposition, be patient. Use the experience to 
make the trial even better. Praise the child when it is over! 
Go over what that child could do better, especially with 
trial on the horizon. 

Prepare Fact Witnesses:
When defending a minor’s deposition, sometimes, 

no matter how well you prepare them, they will likely say 
the “darndest” thing! Be prepared for that. After all, your 
client is a kid. Make sure the parent of the minor child, 
who is likely also getting deposed, is extremely prepared. 
If possible schedule the parent’s deposition for a date 
after the child’s deposition. This will help combat any 
mistakes the child makes. 

Keep in mind, a jury will recognize that a child is 
being deposed and may take inconsistent statements or 
any downplaying of sustained injuries into consideration. 
However, don’t bank on that. Preparing a child is an art, 
perfect the craft.

Biography

Gwen-Marie Davis received her law degree from the 
University of Baltimore School of Law on 2006. After 
graduating from law school, she was a judicial clerk in 
the Circuit Court for Baltimore City. She worked in a small 
law firm in Montgomery County, Maryland and eventually 
started GDH LAW in Lanham, Maryland. She serves on 
the Board of Governors for the Maryland Association of 
Justice. Gwen-Marie has been admitted to practice law in 
Maryland, on both State and Federal Levels. She is also 
licensed in the District of Columbia and has been sworn 
into practice law in the United States Supreme Court. 
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Forensic Engineers,
Scientists & Professionals
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Section 
Spotlight: 
Family Law 
By David V. Diggs

When I joined MAJ a couple of decades ago, I knew it 
was the top specialty bar in the state.  I also knew that 
it was committed to maintaining access to the civil 
justice system for those injured as the result of the 
carelessness and recklessness of others.  Mostly I joined, 
however, because Harry Siegel was putting together 
impressive panels of attorneys, judges and masters (now 
“magistrates”) and presenting cutting edge CLE programs 
on timely family law topics.

As the Trial Reporter focuses this short feature on 
our Family Law Section, forgive me for noting the obvious:  
family law practitioners are trial lawyers, too. Family law 
attorneys, like all MAJ members, devote their professional 
efforts in significant way to keeping families safe. While 
the injuries that family law clients suffer are not always 
as visible as those who are injured in car crashes or at 
the hands of careless physicians, domestic lawyers pride 
themselves on an empathetic approach to the law and an 
inventive approach to dispute resolution.

MAJ’s Family Law Section counts 63 family law 
attorneys among their members, as we go to print.  Some 
of these dedicated men and women are exclusively 
family law practitioners.  Some, like your humble author, 
practice family and tort law.  Still others – and I admire 
them the most -- are the nearest you will find these days 
to a general practitioner.  

This year the family law section has presented 
breakfast meetings examining pre-martial agreements 
and working with forensic accountants.  Admittedly, we 
haven’t had our most stellar year, due to a cancelled 
seminar in March.  Nevertheless, we have learned from 
our mistakes and we’ll be back stronger and more active 
next year.

In addition to our CLEs, members of the Family 
Law Section enjoy their own listserv.  It is not as active 
as some other listservs; there is far more traffic on the 

Goldberg listserv.  It is a powerful and discrete resource 
for vetting opposing counsel, who may not be MAJ 
members, finding experts and generally polling our active 
members on a novel legal theory or inventive approach to 
a vexing issue.  

I belong to many bar associations, committees and 
sections.  I have been most active in MAJ, in general, and 
our Family Law Section, in particular.  Sometimes, I worry 
that I haven’t the time for next week’s CLE or teleseminar.   
The unattended files in the corner of my office often call 
out louder that the urgent plea of a young colleague in 
search of advice.  

Having made the commitment to MAJ and the 
Family Law Section, it has repaid me many times over, if I 
might share some personal observations.  MAJ members 
are my single biggest source of referrals, particularly 
in my family law practice.  In turn, I refer cases to MAJ 
members only.  I make time for MAJ’s unparalleled CLEs.  
I join our efforts in Annapolis, although we do not lobby 
on family law issues for ample reasons that we’ll have to 
discuss another day.  I devour each and every issue of the 
Trial Reporter.  I am on the listserv, although not as much 
Charles Matz, Irwin Weiss and others.  Ultimately, I get far 
more than I give from MAJ and the Family Law Section. 

This year, I have been honored to co-chair the Family 
Law Section, along with my friend and hard-working 
colleague, Tracy Miller.  We are busy putting together an 
informative and practice enhancing slate of programs for 
next year.   If you are a member of the section or thinking 
about joining, we would love to hear from you and have 
you contribute to our section’s efforts and success.  Be 
part of something greater than the sum of its parts.

Biography:

David V. Diggs is a solo attorney practicing in Millersville, 
Maryland. Mr. Diggs represents clients in divorce actions, 
child custody, visitation and support cases as well as 
adoptions, guardianships and paternity proceedings. He 
is a frequent lecturer before professional and community 
groups, having authored numerous volumes focusing 
on these topics. Mr. Diggs is trained in the mediation 
of family law disputes and serves as a mediator for the 
Circuit Court for Baltimore City. He is a past president of 
MAJ and the current co-chair of the Family Law Section. 
He has been recognized multiple times in Maryland Super 
Lawyers® magazine and has enjoyed an AV® peer review 
rating from Martindale-Hubbell® since 2008.
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Maryland Association for Justice and the 
Trial Reporter Committee would like to 
thank Cary Hansel of Hansel Law, PC for 
his tireless efforts in compiling the Appellate 
Watch section of Trial Reporter.

Thank You!

Named 2016 Trial Lawyer of the Year by MAJ and a member of the Board 
of Governors,  Cary has displayed exceptional dedication in writing the 
Appellate Watch section for 10 years.

We are grateful to Cary for his hard work as he passes the baton to a new 
generation of trial attorneys who will keep the members informed of  
important cases before the appellate courts.

Appellate Watch 
will return in 
Summer 2018
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St.Paul & Biddle Medical Associates/
Pacific Rehab

Toll Free: 888-522-8822
410-685-7790

••• CENTRALIZED SCHEDULING •••

• Orthopedics •
• Physical Therapy • 

• Radiology • 

“ NO FEE FOR COURT TESTIMONY”

••• Main Office Downtown Baltimore •••
(at the corner of St. Paul & Biddle streets)

Quality Healthcare providers specializing in the treatment of patients 
injured in automobile accidents and on the job since the 1980’s.
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